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AN ATTORNEY AT LAW
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Argued: April 15, 2010
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- Walton W. Kingsbery, III appeared on behalf of the Office of
Attorney Ethics. ' »

Respondent appeared pro se.

To the Honorable Chief Justice and Associate Justices of
the Supreme Court of New Jersey.

This matter came before us on a motion for reciprocal
discipline filed by the Office of Attorney Ethﬁcs ("OAE"),
following the Supreme Court of . Delaware's Juﬂe 4, 2008
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disbarment of respondent for engaging, and assisting] another, in
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the unauthorized practice of law and knowingly |disobeying a

|
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court order.' | The OAE seeks a one-year suspension for this
misconduct. For the reasons expressed_below, We;determine to
impdse a censure on respondent. |

Respondent was admitted to the Pennsylvania bar in 2003 and
to the.New Jersey bar in 2006. At the relevant time, in 2006,
he maintained an office for the practice of law in West
Colliﬁgswood and, at some point, in West Chester, Pennsylvanié,

On August 8, 2007, the Office of Disciplinary Counsel of
the Supreme Court of Delaware ("ODC") filed a petition for

discipline against respondent. The action arose out of a

separate disciplinary proceeding that the ODC had instituted, in

! In Delaware, disbarment is not permanent. However, a

disbarred attorney may not apply for reinstatement "until the
expiration of at least five years from the effective date of the
disbarment." Rule 22(c) of the Delaware Lawyers' Rules of
Disciplinary Procedure. We note that, at the +time of his
disbarment, respondent was not a member of the Delaware bar.
Nevertheless, in disbarring respondent, the Supreme Court of
Delaware explained that, "in the context of an attorney not
admitted . in Delaware," disbarment means "the unconditional
exclusion from the admission to or the exercise of any privilege
to practice law in this State."




January 2006, against a non-lawyer, public accountant Ralph V.

Estep ("Estep"), for the unauthorized practice of liw ("UPL").

In the Delaware disciplinary matter, responden£ was charged
with having violated four Delaware RPCs. First, thé ODC alleged
that respondent violatéd Delaware RPC 5.5(a), whic? prohibi£s a
lawyer from practicing law "in a jurisdiction in violation of
the regulatioﬁ of the legal profession in that jurisdiction, or
assist{ing] another in doing so." Specifically, the ODC alleged
that reSponden£ "draft[ed] estate planning documents [wills,
trusts, powers of attorney, and déeds]'for more than seventy-
five (75) Delaware residents ‘and assist[ed] Estep in giving
advice +to Delaware residents on estate planning . matters."”
Delaware RPC 5.5(a) is equivalent to New Jersey RPC 5.5(a)(l)
and (2).

Second( the ODC alleged that respondent violated Delaware
RPC 5.5(b)(l), which prohibits a lawyer who is not admitted to

practice in Delaware from "establish{ing] an office or other

systematic and continuous presence in this jurisdiction for the
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practice of law. Respondent allegedly violated {the rule "by

maintaining a systematic and continuous legal |presence 1in

Delaware, establishing an office in Delaware for_thé practice.of
law by identifying the location of his practice as 'The Kingsley
Law Firm,' 1308 Kynlyn Drive, Wilmington, Delaware and by
'working and practicing law in Eétep's office‘at’508 Main Street
ih Wilmington, Delaware." For the same reason, respondent was
charged with having violated Delaware RPC S.S(b)(2), Which
prohibits a lawyer who is not admitted to the Delaware bar from
holding out to the public, or otherwise representing, that he or
she is admittea'tb practice law in the State. These Delaware
RPCs have no identical New Jerséy equivalents, although RPC
5.5(c)(4) addresses narrower situations.’

Finally, respondent was charged with having violated
Delaware RPC 3.4(c), wﬁich. prohibits a lawyer from "knowihgly

diéobeying an obligation under the rules of a tribunal, except

> The rule does not apply when the conduct is "authorized by

the[] Rules or other law," which was not the case here.

3 RPC 5.5(c)(4) states that a .lawyer not admitted in New
Jersey, but who is permitted to practice in New Jersey under the
circumstances enumerated in RPC 5.5(b), may not hold himself or
herself out as being admitted to practice in New Jersey.

!
i
|
i
i
!

|



for an open refusal based on an assertion that no wvalid
obligation exists." According to the O0ODC, respongent violated
this rule when he drafted estate planning documents and advised

Estep's clients, "in knowing violation" of an Octdber 30, 2006

cease and desist order entered against Estep 'in his UPL

i
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proceeding. Delaware RPC 3.4(c) is identical to New Jersey RPC
3.4(c).

After reSpbndent was served with the ODC's complaint, in
August 2007, he neither filed an answer nor requested an
extension of time within which to do so. Further, he did not
object to the ODC's request that the Board of  Professional
Requnsibility of the Supreme Court of Delaware ("the Delaware
Board") deem admitted the allegations .of the ethiés complaint,
on the ground that he had failed to file an answer. Thus, on

September 19, 2007, the Delaware Board determined to deem the

allegations admitted and scheduled a hearing on the issue of

discipline. Respondent's subsequent challenge to Delaware's
jurisdiction was rejected by the Delaware Board. He did not
pursue this argument before the Delaware Supreme Court. Counsel

for the ODC and respondent, pro se, participated in the

sanctions hearing.




The facts in this decision are taken from |the Delaware

Board's decision, which was based on the admitted allegations’ of

the complaint, the testimony at the sanctions hearing, and the
contents of a June 6,.2006 document executed by Estep and the
ODC, as part of Estep's UPL proceéding, called "Aémitted Facts
and Admissions of Conduct Constituting the Unauthorized Practice
of Law" ("the Admitted Facts").

Three time periods are at issue in this casE: February

through June 2006; June through October 30, 2006f and October

30, 2006 through the fall of 2007.

January Through June 2006

1

Respondent, a member of the New Jersey and Pennsylvania
bars, has_ never been a member of the Delawarej bar. From
February 27 until June 30, 2006, he was employed by Estep, who
had an office located at 508 Main Street, Wilmington, Delaware,
at an aqgual salary Qf‘$85,000. As stated previously, Estep, an
accouﬁtant, was not authorized to practiceclaw in Ehe State of
Delaware. |
During this four-month périod, Estep's routine?practice was

to meet with his clients to discuss estate planning, with no

Delaware attorney present. Estép took notes at these meetings,




which he then sent to respondent. Based on their contents,

respondent prepared estate planning documents for lapproximately

thirty individuals and couples 1who residéd %n Deléware.
Réspondent sent drafts of these documents té Dela%are attorney
John Bialecki for his review. Respondent Eincorporated
Bialecki's changes, if any, and forwarded the completed.
documents to Eétep, who, in tufn, presented them to%thevclients.

At the Delaware hearing, respondent claimed ;that he was
present at Estep's meetings with ten to twenty cliepts. He also
claimed that he took notes during these meetings\ﬁto make sure.

|
that”[Esfép's] notes éécuraiélfurefiéctéd what I felt was the
testimony as given forth by the clients." ‘

Among other things, in the Juﬁe 2006 Admitted  Facts, Esfep
agreed that "the draftiﬁg of wills and trusts by;é non—lawyer
who is not authorized to practice law by the Deléware Supreme
Court constitutes the unauthorized practice of law(and that he
engaged in the unauthorized practice of law by drafting wills
and trusts."”

According to ODC lawyer Patricia Bartley-Schwartz, as part

of her investigation in the Estep UPL proceeding, she called

‘respondent, in June 2006, and warned him that he was engaging in

the unauthorized practice of law and assisting Estep in doing




soO. Schwartz suggested to respondent that he cease employment
by Estep, as respondent was "goihg to seriously jeopardize [his]

ability to be a Delaware lawyer."

June Through Octobex 30, 2006 ;
: l

Respondent testified thaf, based on his conversation with
Schwartz, he understood that the ODC's primary :objection £o
respondent's practice was that "it was unacceptable to have a
Delaware attorney simply review [documents] withou£ their [sic]
aetually being face—to—face time between the Dela%are attorney
and the client." To }eétify-the prebiem; Eetep_aﬁd feépondeht
modified their arrangement by terminating thei; employment
relationship and, instead, entering into a retainer agreement,
whereby respondent would represent Estep, in exehange for a
monthly payment of $8000. Under this new }arrangement,
respondent no longer participated in Estep's initiel interviews

with some of his clients, but continued to draft estate planning

documents for them, based on Estep's notes. The difference now

t
\




was that, up through August 2006,° Estep was to afrange for
Bialecki to be present when Estep's client§ came | into Estep's
office to sign the completed documents, which Bialecki was to
present to them. Respondent believed that this ar&angement was
"sufficient under Delaware law."

Pursuant to the retainer arrangement with Estep, respondent

1

prepared legal documents for approximately twenty individuals

4

and couples and forwarded them to Estep for presenFatiOn to the

|

Delaware clients, in the presence of either ' Bialecki or
: |

McCracken. According to the Delaware Board, respondent made no
effort to "determine that the new arrangement was working to
ensure that Delaware counsel met with the clients tg ensure fhat
the documents he prepared complied with their wisheé;"

Also, as part of the new retainer arréngement with Estep,
respondent opened "The Kingsley Law Firm," in &est Chestér,
Pennsylvania. In a listing wifh the Philadeiphia Estate

Planning Council ("the Council"), respondent identified his home

address, 1308 Kynlyn Drive, Wilmington, Delaware, as the address

i
‘After Augqgust 2006, Bialecki was replacedl by another
Delaware attorney, McCracken.




for "The Kingsley Law Firm." This address, however, was not
located on respondent's letterhead or business card and was
given to the Council only for the purpose of identifying where

-
respondent preferred to receive mailings. |

. l
Sometime in August or September 2006, respondent learned
that Estep had been convicted of a felony for “"terroristic
threatening involving a gun." Thereafter, respondent no longer

namedAEstep as the personal representative for the clients in
the estate planning documents. However, he did nét bring this
issue to the attention ‘of clients for whom he pfeviously had
named ’EsEéb “é§ ‘the 'personal representative.  Respondent
acknowledged that this was a failing on his part, but, he

claimed, he lacked access to Estep's database, as he was no

longer an employee.

October 30, 2006 Throuqh The. Fall O0f 2007

{

On October 30, 2006, the Delaware Supreme‘Couft entered an
order approving the Admitted Facts in the Estep matter. The
order required Estep "to cease and desist the unauthorized -
practice of law immediately." :

After the entry of the order, respondent contigued to draft

estate planning documents for Estep's Delaware clients. On

N
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oécasion, he met with them +to discuss their estate plans.

Moreover, between October 30 and November 13, 20?6, Estep met
with clients Easter Burch, Bruce Abbott, Vivienng Titus, and
Yolanda énd Willian Welch to have them.execute d?cuments‘that
respondént had prepared. The Delaware Board fonnd that, by
giving legal advice to Estep's clients and by dr%fting estate
planning documents for them,lafter the entry of thé October 30,
2006 cease and desist order, respondent violated Bgé 3.4(c).

On November 9, 2006, thé Delaware Supreme Coﬁrt appointed

1

attorney Peter Gordon as receiver for Estep's practice. Gordon

‘collected 283 files from Estep's office and "éd'{:ris"éd “all of
Estep's clienté of the cease and desist order an& the finding
that Estep had engaged in the unauthorized practicé of law. He
also informed each client that he or she could meet:for one hour
with a member of the Delaware Bar to review their estate
planning documents, free of charge.

| When Estep received a letter from Wachovia Bank "stating
that it intended to limit his authority to manage certain trust
accounts, Estep decided to accept respondént's ﬁecember 2006
recommendation that he resign as trustee, in favor of

respondent, who prepared the documentation necesséry to carry

out that decision. Funds from the accounts of trusts maintained

11




in Delaware for Delaware clients were moved to a trust account

in Pennsylvania, controlled by respondent.’

At the hearing before the Delaware Board, respondent

testified that he received no compensation for his service
trustee and that he was agreeable to resigning as trustee,
any of the beneficiaries objected. Respondent stated that

terminated his relationship with Estep in either September

October 2007.

as

if

he

or

The Delaware Board found that respbndent had "violated

duties to the public, to clients, to the legal systém and to the

profession"

by preparing wills, trusts, deeds and other
estate planning documents for citizens of
Delaware, many of whom he never met, even
though he was not licensed to practice in
Delaware. The record. reflects that he
relied upon notes of an accountant, Estep,
who interviewed clients and sent Respondent

his notes. [Respondent] was not aware that
any Delaware lawyer met with the clients
-prior to his drafting . . . estate planning
documents. Moreover, when he sent his

drafts to Delaware attorneys for review
prior to the clients' meeting with Mr. Estep
for review and signature, there is no

> The Delaware Board found no evidence that either

respondent or Estep had misused the trust funds.
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evidence that he sent the notes. Further,
the record reflects that following [the
consent by Estep on June 6, 2006 to a Cease
and Desist Order with the ODC, [Estep] land
Kingsley arranged for a Delaware attorney
"also to be present with Estep for ‘the
clients to sign the documents, but ‘the
Delaware attorney played no meaningful role.

[Ex.A,Background, §D, Y3gl,p.11-p.12.1° |
in what was apparently a case of first impression in
Delaware, the Delaware Board concluded that "the Delaware
Suéreme Court would find that a person drafting esfate planning
dbcumeﬁts to meet.the'requirements of Delaware léwifor DelaWare
clients based on notes and recommendations from a non-lawyer and
without any substantive review of the notes and intérview of the
clients by a belaware attorney to ascertain their wishes would

constitute the practice of law." |
Although the Delaware Board presumably coﬁcluded that
'respondenf had engaged in the unauthorized practicé of law and ’

had assisted Estep in doing so from February 27 until October

30, 2006, the Delaware Board found that respondent's violations

® "Ex.A" refers to the opinion of the Delaware Board, dated

March 14, 2008.
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‘'were not knowing, because, at the time, the question of whether

"the practice of a non-Delaware lawyer drafting estate planning
‘documents to be reviewed by a.Delawafe lawyer"” co#stituted the
unauthorized ©practice of law "was . . . #nsettled." ’
Nevertheless, the Delaware Boérd noted,

by preparing estate planning documents for
Estep's clients prior to October 30, 2006
without proper supervision by a Delaware
attorney, Respondent failed to heed  a
substantial risk that his practice would' be
deemed to constitute  the  unauthorized
practice of law and/or the assistance of a
non-lawyer in the unauthorized practice| of
law. A reasonable lawyer in his position -—
drafting estate planning documents as a non-
Delaware lawyer for Delaware clients where
he knew the question of the propriety of
such ac%ivity in Delaware was unsettled —
would have taken greater steps to ensure
that a Delaware attorney exercised
appropriate supervision.

[Ex.A,Background,§D,ﬂ3g2,p.11.]
With particular respect to respondent;s‘COnduct, after his
June 2006 conversation with Schwartz and up through October 30,

2006, the date'of the court order, the Delaware Board found the

7 The Delaware Board also concluded that respondent did not

maintain a systematic and continuing legal practice in Delaware
(RPC 5.5(b)(1)). '

14




ODC had failed to establish by clear and convincing evidence

. that respondent knew that Bialecki and McCracken had "fail[ed]

to play a meaningful role when they met with the clients prior

to signing the documents drafted by [him]." The D?laware Boérd

stated that, if respondent had doné nothing to change his

practice after his conversation with Schwartz, i% might have
S I

reached a different coﬁclusion as to whethgr his violations were

committed knowingly.

In sum, .the Delaware. Board concluded that the ODC had
failed‘ to prove, by clear and- gonvincing- evidence, fhat
respondent had knowingly violated Delaware RPC 5.5(a) (eﬁgaging,
or assisting another, in the wunauthorized practicg of law) or
Delaware RPC 5.5(b)(1l) (maintaining a systematic and continuous
legal presence in Delaware) between February 27 and Octobér 30,
2006, the date of the court order.

The- Delaware Board also found that respondent had
"negligently identified his laW firm as having a Delaware
address in violation of ng 5.5(b)(2), without Xknowingly or
consciously intending to market himself to the public as béing a
Delaware law firm."b |

Finally, the Delaware Board acknowledged that, the October

30, 2006‘_cease and desist order did not apply to respondent.

15




Nevertheless, the Delaware Board accepted the "deemed admission"

that respondent had knowingly violated the order,| by drafting

estate planning documents and by giving legal advice to Estep's
clients, after the entry of the order.

The Delaware Board. accepted the ODC's recommended sanction,
that is, disbarment, «c¢iting, in aggravation, ,hK respondent's
dishonest or selfish motive and his pattern iof multiple
offenses. In mitigation, +the Delaware Board considered
respondent's inexperience as a lawyer and the absence of a prior
disciplinary record.

On June 4, 2008, the Supreme Court of the'Stat?Aof"Délaware
ordered that respondent be disbarred. ‘Unlike %he Delaware
Board, the court found that Kingsley established a "systematic
and continuoﬁsApresence“ in Delaware for the practice of law in
violation of the Professional Conduct Rules and his duties owed
as a professional. The court noted:

Kingsley was on notice that his activities
with respect to rendering legal advice on
Delaware law were in violation of the Rules.
After he established a practice in West
Chester, Pennsylvania, he continued to
practice law in Delaware. Estep retained
Kingsley and paid a reqular retainer for
Kingsley to draft wills, trusts, powers of

attorney, and deeds for Estep's Delaware
clients, and on occasion, meet with them |to

16




discuss estate planning matters as | he -
previously had done. ‘

[EX.B,p.9-p.10.]°"

Citing the ABA Standards for Imposing Lawyer Sanctions, the

éourt agreed that disbarment was warranted. 1In a footnote, the
belaware court made - reference to its decision in the Estep UPL
proceeding, where it stated that Estep and respondent's retainer
agreement "constitute[d] a transparent, nefarious attempt to
circumveht the Cease and Desist Order and continue with
"business as usual." According to the court, respondent's
"knowing violation of the Estep Cease and Dgsist Qrgef Viqia@ed
his ethical‘duties and seriously undermined the legal system."

Oq »March 17, 2009, the Supreme: Court of Pennsylvania
imposed reciprocai discipline on respondent and disbarred him.
Respondeht did not report either the Delaware or the
Pennsylvania disciplinary actions to the OAE.

| Following a review of the record, we determine to grant the
OAE's motion for reciprocal discipline. Pursuant to R. 1:20-

l4(a)(5), another jurisdiction's finding of misconduct shall

8-"E:x'.B" refers to the order of the Supreme Court of the
State of Delaware, dated June 4, 2008.
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establish conclusively the facts on which it rests| for purposes
of a disciplinary proceeding in this state. We, therefore, with
one exception, adopt the findings of the Delaware Board, which

were approved by the Delaware Supreme Court.

Reciprocal discipline proceedings 'in New ' Jersey are
governed by R. 1:20-14(a)(4), which provides, in pertinent part:

The Board shall recommend the imposition. of
the identical action or discipline unless
the respondent demonstrates, or the Board
finds on the face of the record on which the
discipline in another jurisdiction was
predicated that it clearly appears that:

- (A) the disciplinary or disability order of
the foreign jurisdiction was not entered;

(B) the disciplinary or disability order of
the foreign jurisdiction does not apply to
the respondent;

(C) the disciplinary or disability order of
the foreign jurisdiction does not remain in
full force and effect as the result of
appellate proceedings;

(D) the procedure followed in the foreign
disciplinary matter was so lacking in notice
or opportunity to be heard as to constitute

a deprivation of due process; or

(E) the unethical conduct established
warrants substantially different discipline.

Subsection (E) applies to the facts of this case because

neither respondent's unauthorized practice of law| in Delaware

Iy
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nor his assisting another in the unauthorized practice of law

would warrant disbarment in New Jersey.

We accept the Delaware court's findings that respondent
negligently engaged in” the unauthorized practice; of law and
negligently assisted Estep in the unauthorized practice of law,
betweenbfebruary 27 and-Octbber 30, 2006. Althoﬁéh respondent
was not admitted to the Delaware bar, he neverthéless drafted
estate planning documents for Estep's Delaﬁare clients.
Moreovér, he assisted Estep in the unauthorized practice of law
by preparing documents based solely on Estep's notes ahd then by
failing to ensure that the completed documents complied with the
clients' wishes.’ The Delaware court found, however, that
respondent's conduct was "not knowing“ because, at the time; the
issue of whether a non-Delaware attofne?'s preparation of

documents to be reviewed by a Delaware attorney constituted the

unauthorized practice of law was not settled.

° Notably, the Delaware disciplinary authorities criticized
respondent not only for engaging in the unauthorized practice of
law, but for doing so in a manner that could have prejudiced
Estep's clients. '
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As to the October 30, 2006 cease and desist order entered

in the Estep matter, the Delaware Board and the Dellaware Supreme

Court found that, even though respondenﬁ.was not subject to it,
“he“knowingly violated RPC 3.4(c) when, after thelgntry of that
order, he . continued providing. legal services for EsStep's
clients. We cannot agree. The order did not apply to
‘respondent. More appropriately, as will be discussed below, his
continued activities on behalf of Estep's cliehts,:knowing that
the October 2006 ordér had beén entered agéinst Estep, .
constituted continuing assistance to Estep's-‘unéuthorized
practice of law. 1In short,lbedéﬁse Estep ébntinuéd with his
prior practices, respondent assisted Estep in violating the
court order.

In general, reprimands are imposed on New Jersey attorneys
who practice law in jurisdictions where they are not licensed.

See, e.q., In re Bronson, 197 N.J. 17 (2008) (attorney practiced

law in New York, a state in which he was not admitted, failed to
prepare a writing setting forth the basis or rate of his fee in
"a criminal matter, and failed to disclose to a New York court

that he was not licensed there); In re Haberman, 170 N.J. 197

(2001) (on behalf of his New York/New Jersey law firm, attorney

appeared in court in New Jersey, where he was not admitted, and:

20
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did not advise the court that he was not admitted to practice in

New Jersey; the attorney also appeared as counsel at a

deposition taken in connection with a Superior Court matter; the

attorney's pro hac vice privileges in New Jerséy also were

i

suspended for one year); In re Benedetto, 167 N.J. 280 (2001)

(attorney pleaded guilty to the unauthorized practicé of law, a
misdemeanor in South Carolina; the attorney had recgived several
referrals of personal'injury cases and had represénted clients
in South Carolina, although he was not licensed in that
jurisdiction; prior private reprimand for failure tovmaintain a

bona fide office in New Jersey); In re Auerbacher, 156 N.J. 552

(1999) (although not licensed in Florida, éttorney drafted a
joint venture agreement'.between her brother and another
individual in Florida and unilaterally designated herself‘ as
sole arbitrétor in the event of a dispute; the attorney admitted

to Florida disciplinary authorities that she had engaged in the

‘unauthorized practice of law in that State); and In re Pamm, 118
N.J. 556 (1990) (attorney filed an answer and counterclaim in a
divorce proceeding in Oklahoma, although she was not admitted to
practice in that Jjurisdiction; +the attorney also grossly
neglected the case and failed to protect her client;s interest

upon terminating the representation; in a separate matter, the

21




attorney obtained a client's signature on a blank certification;

in a third matter, the attorney engaged in an improper ex parte

communication with a judge). But see In the Matter'of Harold J.
Pareti, DRB 09-028 (June 25, 2009) (non-New Je;sey attorney
carried out three-to-four real estate closings in New Jersey per
month; in imposing only an admonition, we considered the
attorney's lack of knowledge that his actions were in violation
of the rules regulating the profession in New Jerseyp.

Suspensions were imposed in two cases, but other, serious

infractions were also present. See; e.q., In re TLawrence, 170
N.J. 598 (2002) (in a default, the attorney received a three-
month suspension for practicing in New York, where she was not
. admitted to the bar; the attorney also agfeed to file a motion
in New York to reduce her client's restitution payménts to the
probation department, failed to keep the client reasonably
informed about the status of the ﬁmtter, exhibited a lack of
diligence, chérged vah unreasonable fee, used misleading
letterhead, and failed to coopérate with disciplinary

authorities) and In re Davidoff, 156 N.J. 418 (1998) (two-year

suépension for attorney who practiced law in New York where he
was not admitted, negligently misappropriated clients' +trust

funds, made misrepresentations to his clients about the status

22




of their litigation and about his status as a NeQ.York attorney,
and failed to maintain a bona fide office and trust:and business
accounts in New Jersey).

Here, the recordb does not contain any evidence that
respondent held himself out to be a Deléware attorney, eithervto
the public at large or to‘Estep's clients. Beﬁween February and
June 2006, respondeht Qas Estep's employee. At Dbest, his

conduct' was akin to that of the attorney in Auerbacher, who

drafted a contract betﬁeeh residents of a state where she was
not licensed to practicé law. That attornéy received a
reprimand.

Moreover, between June and October 2006, respondent
attempted to correct what he mistakenly perceived to be the
aspect of his arrangement with .Estep. that rendered it the
unauthorized practice of law. Thus, like the attorney in Pareti
(admonition’, respondent lacked the intent to violate the RPCs
that govern the unauthorized practice of law.

Respondent, however, also assisted Estep in the
unauthorized practice of law by enabling Estep to assess the
clients' estate planning needs and then failing to ensure that
the documents that he had prepared actually complied with the

clients' wishes.
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As of »October 30, 2006, the Delaware Supreme Court
’considered‘Estep to be engaged in the unauthorized practice of
law and entered the.ceaée and desist order. Nevertheless, after
that date, Estep met with at least four clients and diécussed
their estate plans with ﬁhem. For his-part, respondent drafted
estate planning documents for theée clients after the entry of
the order and even met with some of tﬁem to discuSS'their estaté
plans. The Delaware Board found that, by ~this conduct,
respondent knowingly assisted Esteé in the unauthorized practice
of law. |

When an étfbrnéy.assists a non-lawyer in the unauthorized
practice of law and also commits other violations of the RECs,
the discipline ranges from a reprimand to a lengthy suspension.

See, e.q., In re Bevacqua, 174 N.J. 296 (2002) (reprimand for

attorney who assigned an unlicensed lawyer to prepare a client
for a deposition and to appear on the client's behalf; the
attorney coﬁmitted 6ther violations,. including gross neglect,
pattern of.neglect, and lack of diligence; multiple mitigating
factors considered, including lack of disciplinary history, the

attorney's inexperience as a lawyer, and the presence of poor

judgment, rather than venality); In re Ezor, 172 N.J. 235 (2002)

(réprimand for attorney who knowingly assisted his father, a

24



disbarred New Jersey attorney, in presenting himself as an

attorney inAé New Jersey litigation);'In re Belmont, 158 N.J.
183 (l999i"(reprimand for attorney'who assisted.his partner, a
Pennsylvania attorney, in the unauthorized practice of law by
permitting ‘him to settle eight personal injury‘ cases in New
Jersey; the attorney also improperly calculated his contingent
fee on the recovery, imprbperly endorsed his ciients'_names on
settlement checks in five —cases, failed to depoSit‘ the
éettlement checks in a trust account in New Jersey, failed to

maintain a bona fide office in New Jersey, and failed to turn

‘over a fiIé“EB”é“EliéﬁE)f“Ih“fé"G6f£é§ﬁHﬁ;“126“H;g;"376"(T99IYWﬂ7”* 
(repriménd imposed on attorney who dividea his legal fees with a
paralegal and aided in the unauthorized practice of 1law by
allowing the paralegal to advise clients on thevmerits of claims
and permitting the paralegal to exercise sole discretion in

formulating settlement offers); In re Silber, 100 N.J. 517

(1985) (reprimand for attorney who failed to' inform the court

that his law clerk had made an ultra vires appearance; contrary

to the attorney's instructions, the law clerk took it upon
herself +to represent a client at a hearing; although the
attorney chastised the law clerk, he failed to advise the court

of the incident; later, when the attorney received a proposed
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form of order showing the law clerk as the appearing attorney,
he failed to contact the court to correct the

misrepresentation); In re Pomper, 197 N.J. 500 (2009) (censure

for attorney who sent his paralegal with vhis client to ‘a
hearing,vwhere the paralegal identified herself as an attorney,
entered an appearance on the record, allowed herself to be
addressed as "counselor,"A and acted as an advocate for the

- client; respondent had a prior reprimand and an admonition); I

re Gonzales, ‘189 N.J. 203 (2007) (three-month sﬁspension for an

attorney who egregiously "surrendered every one of  her

‘responsibilities™ +to the office manager and bookkeeper by =

permitting the bookkeeper to use a signature stamp on trust
account checks ‘and the office manager/paralegal to interview
clients, éxecute retainer agreements in the'attorney's name, and
prepare and execute pleadings and releases; the office
manager/paralegal also attended depositions and appeared in
municipal court on behalf of the attorney's clients, among other
things; the attorney also compensated the office manager_based
on his work as "a lawyer;" once the attorney learned of the
officer manager/paralegal's actions, she contacted the proper

authorities and participated in an investigation that led to his

arrest); In _re Chulak, 152 N.J. 553 kl998) (three-month
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suspension for attorney who allowed a‘non—lawyer to prepare and
sign pleadings in the attqrney's name and to be designated.as
"Esqg." on his attorney business account; the attorney then
misrepresented to the court his knowledge of these facts); In_re

Kroneqold, 197 N.J. 22 (2008) (on motion for reciprocal

discipline  from New York, six-month suépension imposed on
attorney who assisted a disbarred lawyer in the unauthorized
practice of law; prior reprimand for practicing while
ineligible; in the same matter, the attorney also received a

separate six-month suspension for using a runner to solicit one

the court in more than seventy cases); In_ re Cermadk, 174.gég;
560 (2003) (on motion for discipline by consent, attorney
~received a six-month suspension for entering into an agreement
with a suspended lawyer that allowed him to continue to
represent clients,. although +the attorney éppeared as ° the
attorney 6f record and handled court appearances; in some cases,
the attorney took over the suspended lawyer's caées with. the
clients' consent énd with the understanding that the cases would
be returned to the suspended lawyer upon his reinstatement); In

re 'Carracino, 156 N.J. 477 (1998) (six-month sﬁspension for

attorney who entered into .a law partnership agreement with a
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non-lawyer, agreed to share fees with the non-lawyer, engaged in

a conflict of interest, displayed gross neglect, failed to

communicate with a client, engaged in . conduct involving

misrepresentation, and failed to cooperate with disciplinary

' authorities); In_ re Moeller, 177 N.J. 511 (2003) (one-year

suspension for attorney who entered into an arrangement with a
Texas corporation that marketed and sold living trusts to senior
citizens; the attorney filed a certificate of incorporation in
New JefSey on behalf of the corporaﬁion, was 1its registered

agent, allowed his name to be used in its mailings, and was an

~ integral part of its marketing campaign, which contained many =~

misrepresentations; although the attorney was compensated by‘the
corporation for reviewing the documents, he never consulted with
the clients about his fee or ‘obtained their consent to the
arrangement; he also assisted the corporation in the
unauthorized practice of law, misrepresented the amount of his

fee, and charged an excessive fee); In_ re Rubin, 150 N.J. 207

(1997) (one-year suspension in a default matter for attorney who .
assisted a non-lawyer 1in the unauthorized practice of law,.
improperly dividéd fees without the client's consent, engaged in
fee overreaching, violated the terms of an escrow agreement, and

misrepresented to the clients both the purchase price of a house
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and the amOunt. of his fee); and Ip' re Garcia, 195 N.J. 164
(2007) (on motion for reciprocal discipline from Pennsylvania,
‘fifteen—mwﬁth suspension imposed on attorney who assisted her
husband, a suépendéd attorney, in the unauthorized practice of
law; the attorne_y used misleading letterhead and the law firm
name Feingold Feingold & Garcia, tﬁus implying that her husband
continued. to practice 1law with the firm; the attorney also
lacked candor to a tribunal, when she told two judges that she
and her husband operated different law firms and when she told a

third judge ‘that the law firm of Feingold Feingold & Garcia

included respondent and Feingold's niece; the attorney also

filed frivolous lawsuits .and knowingly made false allegations
about judges).

In all of these cases, except Moelier; attorneys who
violated ggg 5;5(a)(2) assisted someone who was holdinq himself
or herself out as a licensed attorney. Perhaps this explains

why, in this case, the OAE recommended a ‘one-year suspension,

which was meted out to attorney Moeller. The OAE argued:

In the presént case, the violations
most closely mirror those found in In_re
Moeller, supra [sic]. Like the attorney in

Moeller, the respondent in this case
violated RPC 5.5(a)(2) by assisting a person
who 1is not a member of the bar in the
performance of activity that constituted the
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unauthorized practice of law. In both

. cases, the non-attorney's practice of law
was not occasional or sporadic; it was an
ongoing business. Moreover, the respondent
also violated RPC 5.5(a)(l) by himself
practicing law in a jurisdiction (Delaware)
where he was not admitted to practice. In
addition, respondent knew that a Cease and
Desist Order had been entered prohibiting
Estep from practicing law in Delaware, but

; continued - to aid Estep in giving estate
planning - advice and preparing estate
planning documents for Delaware residents.
In doing so, he violated RPC 3.4(c).

Finally, respondent's failure to notify
New Jersey of the disciplinary action taken
against him by Delaware in 2008 or by
Pennsylvania in 2009 should operate as an
aggravating factor, to enhance the

~disciplinary sanction.
[OAEb10-0AEb11.]"

We are unable to agree with the OAE that respondent's

conduct was comparable to Moeller's. In Moeller, American
Estate Services, Inc. ("AES"), a Texas corporation, marketed and
sold 1living trusts to senior citizens. AES employees obtained

information from the "clients" and, presumably, created the

documents, which were reviewed and corrected by Moeller, after

1 "OAEb" refers to the OAE's brief to us, dated February 8,

2010. 5
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he had confirmed the information obtained by the AES employee.
Moeller received $100 per trust.

After some time, Moeller and  AES modified  their
relationship. AES agreed to assist respondent in a direct mail
marketing campaign, using its database, including legal forms.
A system was set up so that the "client" would have a telephone
meeting with Moeller, the attorney.

fhe only similarity bétwéen the arrahgement in Moeller and
the arrangement heré is that, 1like Aﬁs, Estep did not hold

himself out as an' attorney. Unlike the situation in Moeller,

" however, Estep was not fishing for clients for himself or for ~—

respondent. Rather, respondent was assisting Estep in providing
estate planning documents for Estep's pre-existing clients.
Moréover, unlike  AES, Estep,. a non-lawyer did not draft the
.legal documents; réspondent did. Further, respandént never held
himself éut to be the attorney for Estep's clients. Finally,
and perhaps mosf significantly, the arrangement between Estep
and respondent was not. part of a massive marketing scheme
designed to benefit them. In light of the above, in our view, a
one-year suspension, tHe discipline meted out in Moeller, would

be excessive in this case.
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As to the other cases involving attorneys who assisted
‘others in the unauthorized practice of law,  those attornéys'were
actually aiding and abetting.others in their passing themselves
off to the public as lawyers. This was not the case here.

Estep was not designated as an attorney on respondent's business

account, Chulak, supra, 152 N.J. 553 (three—month suspension);

respondent did not enter into either a law partnership and share

fees with him, Carracino, supra,. 156 N.J. 477 (sik—month

suspension), or a secret agreement to permit Estep to practice

law, Cermack, supra, 174 N;J. 560 (six-month suspension); and he

~did not ‘engage in a vast scheme designed to benefit him and

Estép, to the detriment of Estep's clients, Moeller, supra, 177

\uglL Sli (one-year suépension)ﬁ and Rubin, §gpra,.150 H;Q; 207
(one—&ear suspension). Respondent simply drafted estate
planning documents based on Estep's notes and then failed to
confirm with the clients that thé documents complied with their"
wishes. |

Guided by the above cases, we find that a reprimand would
be the appropriaté measure of discipline fof respondent's
unauthorized practice of law, as wéll as his assisting Estep in
the unauthorized practice of law, prior to Octoger 30, 2006. 1In

so finding, we give great weight to the Delaware Board's
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determination that, during this time, respondent's violations
were negligent, not intentional.

There remains, hoﬁever, respondent's continued
participation in the arrangement that he had forged with Estep-
for the preparation of estafe planning documents, after the
entry of the October 30, 2006 cease and deéist order; of which
respondent was well aware. After eﬁtry of the order, Estep met

with at least four clients. Respondent prepared documents for

‘these clients and met with them to discuss their estate plans.

At " this juncture, his conduct was nothing but knowing. This

circumstance warrants an increase in the discipline that would

otherwise bé appropriate.

Although respondent also failed to report to the OAE the
disciplinary action taken against him in.Delaware and then in
Pennéylvania, we find that the mitigating factors, that is,
respondent's inexperience and the lack of venality on his part,
are such that further enhancement of the discipline is nét
warrantéd.

Based on the totality of the circumstances and guided by
the above case law, we find that a censure is the appropriate
measure of discipline for respondent's misconduct.

Member Wissinger did not participate.
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We further determine to require respondent to reimburse the
Disciplinary Oversight Committee for administrative costs and
actual expenses incurred, in the prosecution of this matter, as

provided in R. 1:20-17.

Disciplinary Review Board
Louis Pashman, Chair

Qum/( &@u@w

ulianne K. DeCore
ief Counsel
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