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To the Honorable Chief Justice and Associate Justices of the
Supreme Court of New Jzrsay.

This matter was cefcre the Board based upon a recommendation

P v

=2d by the Disrrict IIA Ethics Committee

gt

oy puplic digcipline I3

ZEC). The formal compiaLnt charged respondent with viclation of
ZBC L.l.a) 'gross negisct., RPC 1.l!b}) {(pattern of neglect:, RPEC

3.3 (responsibility rsgarding non-lawyer assistants:, XPC 5.5 (b)
‘unautheorized practl ., RPC 7.1 ‘communicaticns concerning a
lawyer’'s service), 2PC 7.3 (firm names and letterneads) znd RPC
3.1(a) ‘bar admission and disciplinary matters). This matter was

v The Honoraple William C. ¥eehnan, J.S8.C.

ty

raferred o the DEC

H

Respondent was acmitI2d to the practice of law i New Jersey
in 1581 and has been i1 private practice in Oakland, Zergen County.

He has ro history of discipline.
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In 1388, regpondent nired regory RUSSO TS work Icr nim as a
=gal a3sS1stant. Russo wWas not admitted to the practics of law in
xny -urisdicTIon.  Russs C_3imeq £ have graduated from law school
ind <o ze  a candidate Izr the New Jersey bar examination.
sasrondent tesrifisd that Lt was nils belief that Russo Failed the
£ay =xamination apprcx.Tately ten times (T40) .- At zll times
1uring Russo’'s emplcyment, raspondent was aware that Russo was not
zamiztad ©o the New J=rssv czar. Russo worked for respondent until
~ALQUET 231, ar wnich Tims resgpondent _earned that Russo nad not
Traduazted from law scnccl ind was not a candidate for the bar.

Zuring the t-.me T3t Russo was employed, respondent’s office
nad approximately 330 zzen files (T58-59). Russo worked on a

variety cof legal matters the record is silent as to how many),

ncluding matters rcrougnt -ato the office by respondent and by

2]

fusso. Respondent did noo supervise Russo’s activities and Russo
2 not supply writTasn STatusS Yeports. After respondent became
Russo’s az:illtlies, they stopped having regularly

znfident o

i

230 Respondent testified that he only
Tiesticned Russo about 3z Iile 1if the client had an ingquiry about
-ne status (T24). =ussc was allowed to handle files and apparently
& himself out and was cerceived by others as an attorney (T34).
In fact, respondent was even unaware that the office represented a
Tarcicular éiienc until ~2 found the file in Russo’s drawer (T61-

23 . Jlitimarely, <= was learned that Russo appeared at a
b4

* 7 refers to the transeripr of the nearing before the DEC on October 25,
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deposition as an attcrney, attended an arpiltraticn n2aring as an

%

crney, signed retainer agreements, failed to timely appeal an

s

W

irpitraticn award, forged documents and embezzled approximately
232,000 inkclient funds. According to respondentc’s testimony,
Russo either removed checks from the mail, the opeﬁing cof which was
Russo’s responsibility, or obtained the checks directly £from
clients.

Respondent’s office letterhead during the time of Russo’'s
zmployment read "Santc J. Zonanno and Associates." It did not list
—he names of any associates, however. Rqsso apparently signed
-etters without any :ndication after his name that he was not an
attorney.

This matter came <z light when respondent argued a motion
pefore Judge Meehan to reopen the case of Kathleen Weickel (now
Weickel-Kahyaoglu). Weickel was the client on whose behalf Russo
sppeared at the depositicn and the arbitration; he later absconded
with $150 sne had paid -z appeal the arbitration award. Weickel
testified that she was aware tﬁat Russo was not an attorney (T94).
It was her understanding that Russo would assist her until the
matter went to court. Weickel believed thaﬁ Russo "did the
caperwork for [respondent]“ (T89).

Respondent signed a retainer agreement with Weickel in
November 1989 (T16); the complaint was £filed in December 1989.
Respondent testified that, for one and one-half vears, he had no
further contact with the file, except to review the interrogatories

{(T49) . With regard to the arbitration hearing held in May 1991,



him azous LT (T25).
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respondent :castilied Inat fusso neve
Although respondent «new apout the deposition, 2@ stated that he
must have rceen told that o was canceled or he would nave been
—here (TS52-33). He furtner stated that ne was unaware that Russo
would be there and that, n2ad he known, ne would not nave permitted
it (T28).

Respondent learned £ Russo’'s wmisconduct when Weickel
relephoned =the office rezguesting information on her case, in
ctober 1921 TI03Y. “agpondent reviewed the fils and sent a
-etter to cpposing ccunsel stating that the matter was resady for
trial and suggesting tnat they discuss a settlement. Dpposing
counsel then informed respondent that the matter had been dismissed
after arbitration fzr Zzilure to meet the verbal threshold (T30-
31). Respondent had Weickel’s matter reinstated and it has since

been settled (T94).

York, New Jersey, Fannsvivania and Connecticut." Respondent is not
admicted to practice in Pennsylvania. He testified that he had an
associate from late 1986 or early 1987 until the end of 1991, who
was admitted in Pennsyivania. During at least some of the time
“hat respondent used th.s _2tterhead, there was no atteorney in his

office who was admitted i Pennsylvania. Respondent testified that

it did not occur to him that the letterhead would be misleading



was gent only =2 existing cllients T51).

The compla.nt filed in this matter alleged :znat respondent’'s
.2zzerhead des:ignaticn "and Assoclates" would Zszad : rsasonable
cerzon to believe that respondent amploved at leasé w0 attorneys,
ces:des himselZ. As the record reveals, responden:t =amploved no
issoclates afrer the abgve mentioned attorney .zt his firm.
2scondent zestiflisd that he did employ per dism =z:iicrneys who
rzintained cffices within his oZfice complex (T3&:.

It was aileged in the complaint that respcndent's conducet,
“axen as a wnole, demecnstrated gross negligence anc i cattern of
neglect, in violation ¢f RPC 1.1{(a) and RPC 1.1 (b).

Respondent’s written response to the grievance Illed against

nim stated that, in’ August 1991, while Russo was -1 vacation,

inZividuals who respondent was not even aware ware clients
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zilephoned his of However, respondent had signsd a retainer

reemenr with one of -hose cllentcs.

3
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The complaint also charged respondent with a vic.ation of RPC
Z...a), in that rnis written response to the grievancs conrained a
faise statementc. The DEC, nhowever, did not ZinZ clear and

cecnvincing evidence ¢f a violaticn in this regard.

The DEC fcund that respondent violated RPC 1.2/a , XPC 1.1 (b},

22C 5.3, RPC =.zm), = 7.1 ang RPC 7.5. The =l racommended

cuklic discipline and, in addition, that respondent repay 2is
clients for any .ost funds rot reimbursed by :the Danks cr by

insurance.
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CCONCLTSICN AND RECOMMENDATION
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Upon a de ngove review of the record, the Board is satisfied

-

that the finding c¢i the DEZC that respondent 1s guilty of unethical
conduct is fully supported by clear and convincing evidence.

The DEC found rsspondent guilty of a violation of RPC 1.1(a)

and (b). The Board disaagrees with the finding of a violation of
TBPC 1.i(b}. The reccrd does not contain very specific information

oy,

.
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~han Weickel. The Board determined that the
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°n any matters, cth
record does not raveal <lear and convincing evidence that
respondent was guil:y of a pattern of neglect, given the lack of
2vidence about the specific number of cases Russo was allowed to
handle on his own. However, the evidence presented on the Weickel

matter alone provides clear and convincing evidence of gross

o3

eglect, iIn violation cf REPC l.i(a). Respondent Impermissibly

pE- .4

egated his cgrolsssicnal responsibilities to his law clerk.
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_ndeed, respondent was even unaware that the Weickel =matter had
been dismissed.

In the rast, attorneys have been publicly reprimanded for
aiding in the unauthorized practice of law. In In re Silber, 100
N.J. 517 (1985), 3ilber had instructed his law clerk to accompany
3 client to ccur:t and answer a calendar call that he was unable to
attend. The clerk had passed one bar exam but was not yet sworn in
and was awaiting tnhe results of the New Jersey and patent bars._

Although the clerk was instructed to telephone Silber as soon as he



was regquired to be :in zourt, oshe Zailled to do so. The clerk
negotriated with opposinz ccunsel and then appeared in ccurt on the
client’s behalf. Silker nad not authorized her acticns and was
unaware of chem until the clerk and the client returned tz Silber‘s
cffice and so informed nim. Despite this knowledée, Silber failed
2o notify =he court ciI wnat had transpired. Subsequencly, when
Silber received a copy cf‘the proposed order, which ident:£fied his

clerk as an attorney, he still took no action and, in fact, allowed

it

e order o be signed. The Ccurt stressed the opportunities

o
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Silker had t2 correct tne ;feblem and concluded that he nad aided
in the unauthorized pract:ce of law. The Court also found that his
failure to take action was prejudicial to the administration of
justice.

Although Silber m~ay bpe distinguished from the matter now

before the Board — if respondent may be believed that e did not
have actual knowledge - Russo’s activities - respondent should
nave been fully aware cI zll cases being handled in his cffice as
well as of the activit:ess of his employees. Although trhe record
may not support a finding of zffirmative conduct aiding the
unauthorized practice ¢ law, 1t is unquestionable that respondent
should have exercised greater control over Russo and snould have
had regular status conferences with him to learn the progress of
the cases he was handling, whereupon he would have undoubtedly
discovered Russo‘s improrrieties. Respondent’'s conduct in this
regard viclated RPC £.5:b). See alsgo In re Gottesman, 226 N.J. 361

{1991) (public reprimand fcr aiding in the unauthorized practice of
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_aw by allowing a non-attorney tLC advise clients and to exercise
sole discretion in formuiating and accepting and rejecting cifers

f settlement. Gottesman was also guilty c¢f sharing legal fzes

9]

With a non-actorney) .
In addition to his violation of REC £.5(b), respondent failed

R

zc properly supervise Russo’s activities. In In_re Barker, 115

d.2. 30 (1989), in addition to committing several recordkeeping

mproprieties, the attorney was found guilty of failing "to

~nhat regular reconciliations were being performed, as mandated by
2.1:21-6(b)(8)." Id. at 25. Barker, who was representing -imself
in the purchase of a house, planned to use personal funds laft in
nis trust account as part of the money due at c¢losing,
specifically, a fee owed to him by a client. Due to -an error by
his bookkeeper, Barker was misinformed as to the balance of the fee
frcm that client. Instead of reviewing the client’s ledger card,
Sarker relied on hls pookkeeper‘s statement to him. In fact, even
if{ Barker had examined the card, ne would still have been unable to
determine the correct balance, due to the bookkeeper’'s failure to
reconcile the trust account with the ledger cards on a regular

pasis. After taking into account several mitigating factors,

including the lack of harm to any client, the Court publicly

reprimanded Barker. See also In re Goore, 127 N.J. 246 '188%2)
(public reprimand for, inter alia, failure to properly supervise a

non-lawyer assistant). i
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Iz s cossiple that no amount =i supervision would have
creventes Russo’s actions. Respondent, however, should have taken
3 more aztive role in supervising Russo, I for no other reason
tnan o remain apprised of the status oI his clients’ matters.
“2gspondent should have made reasonable efforts to ensure that
Zusso’'s conduct was compatible with respondent’s professional

cnligatizns. His failure to adequately supervise Russo violated

Witn regard -0 respondent’s lstterheaa, there is no doubt that
ne Pennsylivania designation was misleading because no attorney in
ragpondent’'s office was admitted to practice in that jurisdiction.
Respondent’s use of the letternead violated RPC 7.1(a) (1) and RPC
7.5{e). If respondent was reluctant to dispose of his letterhead,
ne should at least have placked out the inaccurate portions.

Further, even if respondent emploved an associate who was
zdmitted In Pennsylvania, the letterhead was still misleading.
Zecause c-f <-he lack of specific designations as =o the
urisdictions in which respondent was admitted, the letterhead
appearea <o indicate that respondent was admitted in all four
listed surigdictions. Cpinion 558, 115 N.J.L.J. 613 (1985) and the
supplement =0 QOpinion 558, 117 N.J.L.J. 3% (1986) refer to
identiiving lawyers not admitted in New Jersey on firm letterhead.
That crainion is also interpreted to require all letterhead to
indicate the Jjurisdictions where attorneys are admitted. In

s

additicn., py the use of the word "Associates" respondent’'s

-
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stterhead clearly misied the public to believe that he emplioved at
_east two assoclates.

The Board considered, In mitigation, that respondent has
ceorrected his practi:eskand that these errors will likely not occur
again. Accordingly, the Board’s view 1is that a public reprimand is
sufficient discipline <for respondent’s misdeeds. The Board
unanimously so recommends. One member did not participate.

The Board further recommends that respondent be required to

{1

reimburse the

/
Tated: v /

Disciplinary Review Board



