SUPREME COURT OF NEW JERSEY
Disciplinary Review Board

Docket No. DRB 07-282 :
District Docket No. XIV-04-246E .
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CORRECTED
Decision

: ﬁJanu&ry 17, 2008
April 23, 2008

“kl appeared on behalf of the Offlce of Attorney

_“tmaéPeﬁféd\pro se.

To tﬁe'ﬂﬁaﬁrable Chief Justice and AssociaterJusﬁicesﬁof

5Sﬁpreme Ceurt ‘of New Jersey.
This matter came before us on a dlsc1p11nary stlpulatlon,

“b&“the“ Office of Attorney' Ethics ("ORE"). Respondent




on July 24,ﬂ2007, respondent and the OAE entered into a
'ﬁdlsCLPLinary stlpulatlon, in which respondent admitted certaln

ecﬁtﬁkeeplng violations that came to 11ght out of seven real

fégtate:;transactlons conducted between 2001 and 2004. These

oi&ﬁ%ansr caused the  negligent misappropriation of client
‘unde‘held 1n respondent's attorney trust account. Respondent
f{admztted v101at1ng RPC 1.15(a) (negligent,nusapproprlatlon of
'eclient trust account funds), as well as R. 1:21-6(c) and (d)
3jeand ggg 1 15(d) (recordkeeplng violations).

Although it is not clear from the record, it appears thatit'
?ethe OAE became aware of the present infractions after
3;§’ notices from respondent's bank that several of
‘spenﬁent 8 trust account ‘checks had been drawn bne
nsﬁfgiqientafunds.:

':eﬁeepethnt‘maintained two Sovereign Baﬁk trust accounts
_iﬁg‘tﬁe relevant”time’period: a trust checking account and
;rust sav1ngs account.

&his was not the first time that respondent v1olated the

23ec§$dkéép§ng rules. In 1998, a random audit performed by the
‘vﬂﬁfﬁyereﬂ recordkeeping violations in five areas: 1)
n,_gpefﬁvtrgst account‘ designation; 2) debit balences‘ on;f
&ff;fledgef‘cards; 3) failure to maintain ledger cards for

_ﬁﬁ0§néykkfhndsl,or bank charges; 4) failure to prepare




fh exceéded‘trust«dbligations. Respondent later certified, to the
s‘ﬁatisfactien, that he had corrected the deficiencies. As

the ORE determlned not to initiate a dlsc1p11nary

"l; On June 10 , 2003, respondent represented the Summerton

}Elaza Group, LLC in its sale of a shopping center to S&C

‘6Bpﬁsitsrof;e$§00,000 against the sale price, for Whlch

aaganagnﬁ‘ held three checks, totaling $200,000 ($25,000,

and the $100 000 check in his trust savxngs account, on

”r 24 2003.

'Also gn September 24, 2003',‘ respondént received notice

ffprﬁed for insufficient funds. Thereafter, respondent

o éfiect the shortage created by the returned checks.

fRehlty CO. “The contract of sale called for S&C to furnlsh a,'

‘$75 000 and $1oo 000). Respondent deposited the $75,000 and

‘;Q"foee checks in hls trust checking account on September 16'“

neign,aank that the $25,000 and $75,000 checks'werek
mispl sed the bank notices and failed to correct his records

By mutual agreement, in January 2004, the parties de01ded‘

qﬁ&rgegi&;feéoﬁeiliations;'and 5) trust funds on deposit that;'ﬁ

to termlnate‘the contract of sale. Respondent was instructed-



g to‘return the buyers' deposit, with interest. On January 30,
2004-5 he issued . trust account check No. 2928, for $200,125.37,
iattarney. Respondent stipulated that, when he 1ssued

check, he had forgotten that the $25 000 and $75, 000

”Asiof,F%bruary‘lo, 2004, when the $200,125-37 check was‘
‘ ofhﬁespondent's account, the trust checking account
_ghﬁk $129*318 70. The trust savings account held $60 586. 39.'
ar ﬁe:OAE became involved, respondent prepared a corrected
~rd,oref1ecting the negative $100,000rba1ance in the
héckiné_account from January 30 to June 7, 2004. -

aapéﬁﬁent’ prepared three-way\ reconciliations of ,bothi;

accounts for the month ending February 29, 2004. He .

Econsistent negative balance ($127 861. 26) across allng

,reconclllatlons. He admitted that, had he kept proper\n




g ‘%A;céofding to the stipulation, respondent accidentally
‘Séptfember{f 5, 2003 to April 9, 2004, in a matter

fto the ‘trust checking account, for a November 25, 2003
» The bank, however, failed to take that action until

May 13, 2004, respondent had received an overdraft

'gffr@nl h;k bank and reallzed that the bank error had

sad probiems ‘in his trust accounts. Therefore, he rev;ewed

iﬂéo&ht@, recognlzed. that other clients' funds were in

Ymﬁué to his overpayment to S&C, ~and contacted S&C g:

:ga ln the .account.

”]&'6an" to that account.

tained a $50,061.42 balance in the trust savings accountf

Yy aVOn _Hay“‘ls, 2004, respondent sent the attorney ‘a}i,
%xplaining'thé overpayment and requesting a refund:«ﬂé\croq

oéitedf$20,000 of his own funds to cover any imﬂédiatet«

Becween May 21 and June 7, 2004, S&C's attorney made flve
4 wire transfers to respondent's trust checklng account =
tlenish the m1581ng funds. Thereafter, on June 10, 2004,~

dent drafted a trust account check to himself for the

B
i




‘ transactlon, Koplitz from Sammarco.

. to Bernstein. According to the stip’ula{éion,ff.

: profperly posted a $20,000 deposit to the Nutmeg
;n;‘ but. m;stakenly posted it again to the Koplitz
Easpondent acknowledged that he had acc1dentallY‘“
&he same $20 000 deposlt twice and that the error was;f

i C‘c'ive";‘\:e‘d* until he retained an accountant, in .1a’t’e 2004,

The Sea Br:.ght closing took place on April 29, 2003.

igbursements, respondent 'still held what he théuqht.\

%vgfﬁiﬁds' of $3,709. His client instructed him to “put;;,":

,xcess ‘fuﬁds toward the Choco Cruz property. The exchange‘

Mdh&an schaduled for closing on June 20, 2003

At about the




As J.tt’ti ned out, the §3,709 did not represent excess
,unds._Rather,,respondent had failed to disburse them to the

”‘lé“fcbmpanyf'-gn,d surveyor in the Sea Bright purchase. Upon

vering his ‘error, in July 2003, respondent issued checks

t itle company and the surveyor, totaling $3,929, to

‘. tﬁel"" disbursements. Respondent, however, over—"?"

fﬁnds,‘ leaving a negative balance of $220 on account

aa Bright matter.

,Respcmdent then overdisbursed funds in the Choco Cruz

ter ,wh‘en‘ J.ssul-ng checks to a paralegal, Hannah Terry'~f

As a 'result of

ndent's accountant discovered the errors ‘in Jui’Y‘

fftérb “which respondent recovered the overpayments and

w‘e‘dfithem to the trust account.

\mpnndent ; stipulated that another né‘peCt | of the Choco
yfrafnsﬂac‘t?i‘nn invol\;ed the Johannson f‘rom‘ cOrcor‘an,
&&tﬁionf‘!ﬁere, respondent paid paralegal Terry $800 for
> ms B‘éch{}us‘e Terry could not be located for purposes of

y ethics. investigation, the OAE accepted respondent and the




]’,realk.” estate broker's representation that Terry had incurred
3?1egltimate expenses and that respondent had repaid her from\
'/Axeetélement funds.

| The $800 check to Terry created a $495.76 deflclency in
;;fthe trﬁst account. After the OAE's February 2007 discovery of’/

«ﬂ:th discrepancy, respondent requested, and the broker

'iﬁ§é§ehdent‘£e§resented client Gilstein ie;a mb:tgage‘and,'
’fféegiaancing. Respondent stipuiated that he mieeakenly
iééfébﬁthe Giistein account a $1,112 check as $112, and a
8i66 cheék as $5 338 66, leadlng him to believe that her
-_rexcess funés on account of the transactlon. Actually,

,vfxclenc;’of $1 119.53 existed at the time. After dlscoverlng‘
fthe discrepancy, respondent attempted, unsuccessfully, to

“I‘;G.xlste;.n. In June 2004, he finally replenished the

j86¢ account with his own funds.

=on"?ebruary 4, 2002, during the normal course . of
éﬂangfértihg title, respondent paid to Monmouth County a

-~;L§3g275f geeity transfer fee. In September 2002, respdnﬂent



hﬂruceivod a notice that the deed had not beeo filed. Tﬁerefore,
; ﬁﬁf’,vys‘;dp,tsember 13, 2002, he forwarded a replacoment deed ,‘fo'r
ing{*ax‘:d -another check for $3,275. |

ai»en April 21, 2003, respondent reclassified $3,24O in

;checking account fees from another Koplitz transactlonf

in order to balance the ledger

(or‘the Park Terrace matter.
In April 2007, the OAE alerted reSpondent to the double
'fnt, promptlng him to write to Monmouth County and the New :
rrtéy ini31mn of Taxation for refunds of their respectlve

@urtions of the transfer fee overpayment. As of May 4, 2007,

«:spondent had recelved only the county's portlon of the

rerpayment ($700.70) .

2001, thén-associate, Amy‘

respondent's

ﬁﬁn Angust 15,
dtkin, conducted a vclosing for client John Saporito's

;éhase of property from Transfer EEZ. On AugoSt 29, 2001,'

Frt%kin erroneously refunded $88,013.60 to Saporito, by trust
account check No. 1985, and returned to him the undep051ted,
»downpayment check for $11,846.40. Apparently unaware that he

ﬁ@s nbt entltled to the funds, Saporlto cashed the trust



: _§£e1y_outﬁof trust by almost $100,000.

oOn September 11, 2001, respondent deposited $12,000 of

of the missing funds ($88,013.60 and $11,846.40).

‘?iﬁsily, r@spondent and the OAE stipulated that, as of

,$§né“”s,7 2004;'%when. the OAE reviewed respondent's books and
_they

 were virtually as deficient as they were
_six years before when the OAE conducted
“the random audit. In fact, the instant
deficiencies included several of the same
.- deficiencies noted in [the 1998 report],
" inecluding: client ledger cards were not
i+ fully descriptive; some client ledger
+  cards had negative balances; respondent
‘held $1,095.58 in his trust account for
bank charges, which exceeded the customary

.+ $250 allowance; there were no trust or

" business receipts journals; and there were

no monthly reconciliations prepared.

?S!ﬁ&éﬁbtés thékdisciplinary stipulation.

10



mﬁny'itimeé” to,‘érovide the OAE with information for its

" an independent review of the record, we are

£

jed that the stipulation contains clear and convincing

&aeﬁee”of unethical conduct on respondent's part.

!n seven real estate matters, respondent's trust checklng

counttwas out of trust in amounts ranglng from a few dollars

Vﬁa‘lyWIQIOG;OOO.x The misappropriations were negligent,

“by respondent s failure to maintain proper books and
RQSpondent conceded that, had he kept proper records»
v;: r‘ﬁd monthly reconc1llatlons of 'his accounts, as

':ed~5yythe rules, he could have avoided the trust account

rlemsuth;t'beset him in these matters.

 J§§qgravation,o'we consideredyjthat, io 1998, ~the ;OAEf
nﬁmeroﬁdrreoordkeeping violations io respondeht'e books
,d;racords, as. the result of their random audit program.

In mitiqatxon, we took into account that respondento

'%”kly' rep&enlshed 'the trust accounts and took approprlate>f

fto{!galn control of his books and records. He also

a "professional firm" to review all of his

11




At: oral argument before us, respondent explained that a
2 blume pract:.ce ‘and, in one i’ns’tance, an error by an
@diate,~ in' 't-he firm accounted Vv’ffor the new incidents. He

full responsibility for the new recordkeeping

,Bpaﬁdent no longer maintains his own law o'ffice’, 7

er iy,’ a reprimand -is imposed for recordkeep_i’,ﬁg:

25 (2007) (in two matters,‘

r ‘,';'g; _re Conner, 193 N.J.
“ 'in’gadvertently deposited fclient funds into his.
ﬁz;'s Wount, inétead of his trust account, an errdr that
f’negligent misappropriation of other clients' funds-

: '}gorr«ﬁney also fa:.led to promptly disburse funds to which
Ath':;'~fic'1ie:§t;sV -were entitled); In re Winkler, 175 N.J. 438
’ atmrney commingled personal and’ : trust funds,
invadtd clients' funds, and did not cOmply’ w:.th
dkeeping rules; the attorney withdrew from his trust
 $4 ‘100 1n . legal fees before thé ‘depo;j;t of
* éspondxng settlement funds, believing that{ he’ was
thdf&wing aqainst a "cushion" of his own funds ,&]’.’eft in the;;

' In re Rosenberg, 170 N.J. 402 (2002) (attorney

12




ﬁnﬁgligently'fmisapprOpriated client trust funds in amounts

in his  trust account,

redﬁ 1arge retalners and ‘then
hiStfees from’the account as he needed funde}twithout’
n@ﬁé Qhether he had sufficient fees ftom‘aféafticular
‘to cover the withdrawals); and In re Blgzseg, 154 N.J.
3137 {1998) (attorney negligently mlsapproprlated, $31 000 in

1ent fnndS, “and failed to comply w1th 'recordkeeplngf~

q irements._,e

i we con81dered that this is not a case ‘of  an

certifies that the recordkeeping»irregularities

rney who, shortly after new accountlng measures havef

tﬁe;finterlm, respondent's attorney records were in

t&eonew problematic matters, respondent did all of the

' bookkeeping, but skipped the reconciliation step.

13

En. assessing the approprlate quantum of dlsc1p11ne for,=~f

mliance w;th the rules. In fact, the OAE presenter,~”'

it oral ‘argument before us, that, even 1n connectlon»;~

Sl
A




 we accept respondent's explanation that his high-volume

ce got away from him and that his and an associate's

.extars;accounted for the new incidents. He fully cooperated
has accepted full respon31b111ty for his
\harm&d no clients, and no longer practices law,

ng a p031t10n in a corporatlon.

pr,ferrw
| In llght of the foreg01ng, we do not belleve that
'"C1p11ne hlgher than a reprlmand is warranted in this case.

Chaim 0 Shaughnessy and Members Lolla, Neuwirth, and

Baughfdid not part1c;pate.

We further determine to require respondent to reimburse

_therﬁ selpllnary Ooversight Commlttee for administrative costs
nd» actual expenses incurred in the prosecutlon of thls‘

. matter, as provided in R. 1:20-17.

Disciplinary Review Board
Louis Pashman, Vlce-Chalr
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SUPREME COURT OF NEW JERSEY
DISCIPLINARY REVIEW BOARD
VOTING RECORD

B ghe Matter of Gordon N. Gemma
'No. 'DRB 07-282

f,”biébar .Suspension [ Reprimand | Dismiss | Disqualified Did no£ 
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lianne K. DeCore
Chief Counsel




