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HOENS, J., writing for a unanimous Court.

In this attorney disciplinary matter, the Court considers the appropriate level of discipline for an attorney with a
history of discipline and failure to cooperate with investigating ethics authorities who fails to appear before the Court
when ordered to show cause why he should not be disbarred or otherwise disciplined.

Respondent, Russell T. Kivler, was admitted to the practice of law in New Jersey in 1973. He first was
disciplined in 2005, when the Court reprimanded him for gross neglect, failure to communicate with clients, and
failure to supervise junior attorneys in his office. Kivler had urged in mitigation that he had sought treatment from a
psychologist for stress created by his busy law practice. Among other conditions, the Court ordered Kivier to provide
proof, as attested to by a mental health professional, of his fitness to practice law. When Kivler failed to do so
within the time set by the Court, the Court temporarily suspended him from practice in October 2006, Kivler was
reinstated to practice the next month after he complied with the Court's Order.

In a matter that was under investigation in 2005 when Kivler first was reprimanded, Kivler belatedly provided
information to ethics investigators and although he asserted a defense to the grievance filed by his client and
subsequently returned the full amount of a retainer paid by the client, he failed to file an answer to the formal ethics
complaint served on him in January 2006. Kivler moved unsuccessfully before the Disciplinary Review Board
(DRB) to vacate the default that was entered against him pursuant to Rule 1:20-4 (f) (2) based on his failure to file an
answer to the complaint. As determined by the DRB, the Court reprimanded Kivler on December 5, 2006, for his
failure to return the unearned retainer and to cooperate with the ethics investigators.

A third default matter for similar unethical conduct led the Court in January 2007 to suspend Kivler for a period
of three months. In that matter, Kivler took a retainer from a client, but failed to perform any services for her; failed
to respond to the efforts of the client to contact him; and failed to return any portion of the unearned retainer to the
client despite requests that he do so. This conduct was found to be unethical, as was Kivler's failure to respond to the
repeated requests of ethics investigators for information. As in the previous matter, the discipline that might have
been imposed for Kivler's dealings with his client was enhanced by the aggravating factor of his failure to cooperate
with the disciplinary authorities. The Court also ordered Kivler to return the unearned retainer to his client. Kivler
has not done so. .

The current matter before the Court, in which the DRB concluded that Kivler should be suspended from
practice for a period of one year, is also a default proceeding because of Kivler's failure to file an answer to the
December 2006 formal ethics complaint, The facts in the record certified to the DRB are deemed admitted pursuant
to Rule 1:20-4 (f). On this record, the DRB found that Kivler failed to file a personal injury complaint for an elderly
client, permitting the period of limitations to lapse; affirmatively misrepresented to the client that he had filed the
complaint and blamed his staff for his inability to provide the client with a copy of the complaint or its docket
number; when the client questioned why the court system had no record of her complaint, assured her that he would
send her copies of ail the papers he had prepared for her; and failed to respond to any further contacts she initiated
with him from her home in Georgia.

The DRB concluded that Kivler's conduct amounted to gross neglect; a pattern of neglect when combined with
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the neglect in the previous matters; failure to keep the client informed about the status of the matter and to
communicate with her; misrepresentation; and failure to cooperate with the ethics authorities. Eight members voted
to suspend Kivler for one year; one member voted for disbarment. After the DRB filed its decision with the Court,
the Court ordered Kivler to show cause on November 27, 2007, why he should not be disbarred or otherwise
disciplined. The Court set a briefing schedule and ordered that Kivler remain suspended under its January 2007
Order. Kivler did not file a brief and neither he nor anyone on his behalf communicated with the Court or appeared
on the return date of the Order to Show Cause.

HELD: For his unethical conduct, his history of discipline and disregard for the attorney disciplinary system, and
his unexcused failure to appear on the Court’s Order to Show Cause, Russell T. Kivler is suspended from the
practice of law for a period of three years and until he complies with conditions imposed by the Court.

1. In this matter, the fourth in which Kivler has defaulted, Kivler's misconduct includes gross neglect (RPC 1.1 (a)),
failure to communicate with a client (RPC 1.4 (a)), and deceit and misrepresentation (RPC 8.4 (c)). The gross
neglect in this matter, combined with the same unethical conduct in previous matters, amounts to a pattern of neglect
(RPC 1.1 (b)). Kivler's failure to cooperate with the ethics authorities by not responding to requests for information
and by not filing an answer to the formal complaint violates RPC 8.1 (b). (pp. 10-12).

2. Kivler's history of discipline and his failure to cooperate with the ethics authorities call for an elevation in the level
of discipline to be imposed. Recently, the Court disbarred an attorney who committed serious infractions, had a
history of discipline, failed to cooperate with the ethics authorities, and failed to appear before the Court when
ordered to show cause why he should not be disbarred or otherwise disciplined. In re Kantor, 180 N. J. 226, 233
(2004). (pp. 12-13).

3. The complaints about Kivler's misconduct seem to have arisen during a single time frame, in which the incidents
and grievances overlap. Kivler's record is not one of long-standing ethical lapses nor one on which the Court can
fairly conclude that he has refused to improve his behavior following the previous imposition of discipline. The risk
to the public presented by continued unrepentant behavior and a clear demonstration of unfitness that in Kantor
mandated disbarment, is not present here. Still, Kivler's failure to comply with Orders of this Court, most
significantly the Order to Show Cause, and his failure to cooperate with the entities at various levels of the ethics
process demonstrate a serious lack of regard for the disciplinary process and the Court. (pp.13-14).

4. The one-year suspension from practice that would have been appropriate based on the record considered by the
DRB is inadequate when the record of Kivler's separate failings before the Supreme Court is considered as well. A
respondent is required to comply with a Supreme Court Order to Show Cause. Absent a significant and compelling
excuse for the failure to appear, the Court will consider the failure to appear a serious aspect of the record and may,
on that basis alone, increase the level of discipline. In Kivler’s case, a three-year period of suspension, with
reinstatement to practice conditioned on compliance with the January 2007 retainer-reimbursement Order and a
demonstration of fitness to practice, is appropriate. (pp.14-15).

The decision of the Disciplinary Review Board is AFFIRMED as MODIFIED.

CHIEF JUSTICE RABNER and JUSTICES LONG, LaVECCHIA, ALBIN, and WALLACE join in
JUSTICE HOENS’ opinion. JUSTICE RIVERA-SOTO did not participate.
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JUSTICE HOENS delivered the opinion of the Court.
 This disciplinary matter presents this Court with an

unfortunately recurring theme in which a respondent, already
facing enhanced discipline based on both a history of earlier
disciplinary infractions and a failure to cooperate with the
investigating discipliﬁary authorities, compounds the severity
of the matter by ignoring the Order of this Court that he appear
and show cause in connection with the penalty to be impoéed.
Because we consider an attorney’s refusal or failure without
excuse to appear in compliance with our Order to be unacceptable

behavior by a member of the bar, we conclude that it is



appropriate for us to further enhance the disciplinary sanction
that we would otherwise impose based on this separate and
independent ground.
I.
Respondent Russell T. Kivler was admitted to the practice
of law in the State of New Jersey in 1973. His disciplinary

history began in 2005, when he was reprimanded. In re Kivler,

183 N.J. 220 (2005). That order arose out of respondent’s
representation of two clients, a married couple, who retained
him in connection with three separate matters. The record of
that proceeding reflects that in one of the matters, he filed an
answer and counterclaim but did little else for seven years, and
in the other two matters, he failed to take any action at all.
In that disciplinary matter, respondent cooperated with the
investigating authorities. ‘He did not contest the finding that
he had failed to protect his clients' interests, instead
explaining that he had relied on junior associates to whom he
had assigned those files. In addition, he argued for mitigation
of the penalty by demonstrating that he had sought treatment
with a psychologist for stress arising from his busy practice.
This Court concluded that respondent should be reprimanded
for violating RPC 1l.1(a) (gross neglect), RPC 1.1(b) (pattern of
neglect), RPC 1.3 (lack of diligence), RPC 1.4(a) (failure to

communicate with client), RPC 1.4(b) (failure to explain matter




to extent necessary for client to make informed decision), RPC
3.2 (failure to expedite litigation), and RPC 5.1(b) (failure to
supervise junior attorney). The Order imposing that discipline
on respondent also required him to submit proof of his fitness
to practice law, “as attested to by a mental health

professional,” Kivler, supra, 183 N.J. at 220, within ninety

days of the date of that order and further ordered respondent to
complete an approved course in law office management and submit
proof of his successful completion of that course to the Office
of Attorney Ethics (OAE). Ibid.

Prior to the time when this Court issued that first
reprimand, another client of respondent’s had filed a grievance
against him. In January 2005, that client asserted that he had
retained respondent to represent him in a divorce action, had
paid him a retainer, but had discharged.respondent five days
later and requested the return of the retainer, which respondent
had failed to refund in spite of having promised to do so.
Unlike his cooperative response to the first disciplinary
matter, respondent failed to provide a timely response to that
client’s grievance. Not until June 2005, four months after the
time allotted for him to do so, did he file a reply. At that
time, he contended that only part of the retainer was unearﬁed
and asserted that he had advised his client of his right to

engage in a fee arbitration proceéding, see R. 1:20A.



In January 2006, respondent was served with.a formal ethics
complaint, which included a count based on his failure to
cooperate with the investigation by the District Ethics
Committee (DEC). Thereafter, respondent returned the full
amount of the retainer, but he did not respond to the ethics
complaint, and he did not respond to written notice from the DEC
advising him that his failure to answer would result in a
default.

The DEC certified the matter to the Disciplinary Review
Board (DRB) as a default, see R. 1:20-4(f)(2), after which
respondent»filed a motioh to vacate. He disputed the client’s
assertion'that he had been’discharged within days of the
original retainer agreement; he argued that he had performed
services for the client that gave him a legitimate basis for his
dispute about the amount of the_refund to which the client was
entitled; and he asserted that once he returned the full amount
of the retainer, he had satisfied the client and ended the
matter. Concluding that respondent had given no reason for his
failure to respond to the ethics complaint, the DRB denied the
motion to vacate and proceeded to decide the matter as a
default.

In addressing the appropriate gquantum of discipline, the
DRB first noted that a failure to return an unearned retainer or

a failure to cooperate with the DEC would ordinarily result in

kel




an admonition, but that respondent’s default supported the

 imposition of an enhanced penalty of a reprimand. By our Order

dated December 5, 2006, we agreed with that recommendation,

imposing a second reprimand upon respondent. In re Kivler, 188

N.J. 586 (2006). By the time that we did so, however,
respondent had already been temporarily suspended for his

failure to submit the required proof of fitness ordered by this

Court in 2005, In re Kivler, 188 N.J. 342 (2006), and reinstated
as of November 2, 2006, following his compliance with that

earlier directive. 1In re Kivler, 188 N.J. 477 (2006).

During the same approximate time frame, another client

‘filed a grievance against respondent, alleging that she had

retained him to represent her in a divorce proceeding, had'paid
him a retainer, and that he had failed to perform any services
for her notwithstanding her several efforts to contact him
through his office staff. Prior to filing a formal complaint,
the DEC sent respondent a copy of the grievance and repeatedly
requested that he respond, all without success.

A formal ethics complaint, charging respondent with having
violated RPC 1.5 (unreasonable fee), RPC 8.1(b) (failure to
cooperate with disciplinary authorities), RPC 1.1l(a) (gross
neglect), RPC 1.1(b) (pattern of neglect), RPC 1.3 (lack of
diligence), and RPC 1l.4(a) (failure to communicate with the

client), was served on respondent in January 2006. When he



failed to respond, the DEC directed him in writing to file an
answer and alerted him that his failure to do'so would result in
a sanction. Because respondent still did not respond, the
matter was forwarded to the DRB as a default.

Deeming all of the allegations to be admitted, the DRB
found that respondent had taken the client’s retainer and had
failed to perform any services for her, constitﬁting gross
neglect, see RPC 1.1(a), and a lack of diligence, see RPC 1.3.
At the same time, he had failed to respond to her many efforts
to contact him, see RPC 1.4(a), and had failed to return the
unearned retaihef to her, see RPC 1.16(d); in spite of her
requests that he do so. However, the DRB concluded that
respondent could not be found to have engaged in a pattern of
neglect, RPC 1.1(b), because the matter involved only one
client.

In addressing the appropriate quantum of discipline, the
DRB considered the specific infractions anq the nature and
extent of respondent’s disciplinary history. In addition, the
DRB noted that a respondent’'s failure to cooperate with
disciplinary authorities, 52g78.l(b), is an aggravating factor
that supports the imposition of enhanced discipline. See In re
Nemshick, 180 N.J. 304 (2004) (concluding that conduct of an
attorney with no ethics history meriting reprimand would be

enhanced to three-month suspension due to default). In light of
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all of these considerations, the DRB recommended the imposition
of a three-month period of suspension together with a direction
to respondent that the retainer be returned. We agreed with the
analysis and recommendation, and on January 11, 2007, we ordered
that respondent be suspended for three months, that he refund
the retainer to that client, and that he comply with R. 1:20-20,

relating to suspended attorneys. In re Kivler, 189 N.J. 192

(2007). It is against this backdrop that we evaluate the most

recent matter concerning respondent.

IT.

The matter that we now consider arises from the complaint
of an elderly client who was injured in a slip and fall incident
in November 2001 and who retained respondent to represent her
early in 2002. The record reflects that, within days of being
retained, respondent forwarded to his client a copy of a letter
he had sent to the business where she suffered her injury
demanding that the business notify its insurer of the claim.
During the following four years, however, respondent neither
filed a complaint on his client’s behalf nor did anything else
to protect or prosecute her claim.

In March 2006, the client came from Georgia to New Jersey
to meet with respondent about her claim. During that meeting,

respondent told the client that he could not give her a copy of

- the complaint or the docket number because he was unable to

A



locate her file, a shortcoming he blamed on his secretary. In
response, the client asked him why personnei at the court house
had no record of her matter. In reply, respondent told her that
he would send her “papers of what he has been doing.” He
assured her that the matter was proceeding in the ordinary
course, in spite of the fact that he had never filed a complaint
and, by the time of that ﬁeeting, the applicable statute of
limitations had already expired. Approximately ten days after
fhat meeting, when respondent did not return her calls for
information, the client contacted the DEC and she filed her
grievance shortly thereafter.

Respondent did not respond when served by the DEC with his
client’s grievance as required, R. 1:20-3(g) (3), and he did not
respond to two further letters from the DEC requesting that he
do so. In December 2006, a formal ethics complaint was filed,
charging respondent with violations of RPC l,l(a)b(gross
neglect), RPC 1.1(b) (pattern of negleét), RPC 1.4(b) (failure
to communicate with the client), RPC 3.2 (failure to expedite
litigation), RPC 8.1(b) (failure to cooperate with ethics
authorities in the investigation of the grievance), and RPC
8.4(c5 (misrepresentation). Although he was served by both
certified and regular mail, R. 1:20-4(d), R. 1:20-7(h),
respondent did not file an answer to the complaint as required.

See In re Gavel, 22 N.J. 248, 263 (1956) (concluding that due to
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the nature of the allegations, an answer should contain a “full,
candid and complete disclosure of all facts reasonably within
the scope of the transactions set forth in the charges against
him”); R. 1:20-4(e). The matter was therefore certified to the
DRB as a default. See R. 1:20;4(f); R. 1:20-6(c) (1).

The DRB concluded tha; respondent’s_conduct in this
client’'s matter amounted to gross neglect and that, when
combined with’the conduct that gave rise to respondent’s prior
disciplinary matters, the respondent had engaged in a pattern of
neglect. Although concluding that respondent’s initial letter
ﬁo the putative defendant sufficed as a defense to RPC 3.2, the
DRB determined that respondent had failed to keep his client
advised about her matter, failed to return her telephone calls,
and misrepresented the status of her matter. Fina;ly, the DRB
concluded that respondent’s failure to cooperate with the DEC
investigation and failure to file an answer merited enhanced
discipline. The DRB, by a'vote of eight of its members,
recommended that a suspension of one year be imposed. One
menber oﬁ the DRB voted for respondent’s disbarmeht.

In September 2007, when this matter came before the Court,
we issued an Order directing respondent to appear on November
27, 2007, and show cause “why he should not be disbarred or
otherwise disciplined,” setting forth a briefing schedule, and

directing that his January 2007 temporary suspension, from which



he had never been relieved, remain in effect pending our further
order. At the same time, because the record did not reflect
whether respondent had complied with the January 2007 Order’s
direction that he return a retainer to the client in that
earlier matter, we directed that the OAE make inquiry of him.
OAE counsel complied on September 12, 2007, writing to
respondent and inquiring about the status of that repayment
directive. Nearly two months later, respondent had not
responded to that inquiry and had not filed a brief in
accordance with the schedule set forth in our Order to Show
 Cause. On November 27, 2007, the return date for the Order to
Show Cause, respondent neither appeared nor othgrwise
communicated with the Céurt by way of explanation as to any of
the matters before us.

IIT.

The record before us leaves no doubt about respondent’s
several ethical violations. Indeed, the record, when seen in
light of respondent’s prior disciplinary history, demonstrates a
pattern of neglect of his clients. 1In this, his fourth
disciplinary matter, he not only failed to file a personal

injury complaint for his elderly client, see In re Youmans, 118

N.J. 622, 635-36 (1990) (concluding that delay in filing.
complaint constituted gross neglect), thus allowing the period

of limitations to elapse, see In re Cohen, 120 N.J. 304, 306
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(1990) (finding failure to file complaint and allowing statute
of limitations to expire constituted lack of diligence), but he
affirmatively misrepresented to her that he had done so when she
traveled here from her home in Georgia, blaming his secretary
for his inability to provide her with a copy of the complaint or
the docket number. When the client asked him why the court
system had no record of her complaint, he assured her that he
would send her copies of all of the papers to show her what he
had done on her behalf. After she had returned to her home in
Georgia, respondent failed to respond to any of her further

efforts to contact him. See In re Rosenblatt, 60 N.J. 505, 507

(1972) (concluding that ignoring client’s repeated teiephone
calls and letters constituted failure to communicate).

Without any doubt, these facts support the findings of the
DRB that respondent has engaged in gross neglect, RPC l1l.1l(a),

see Youmans, supra, 118 N.J. at 635-36; has failed to

communicate with his client and failed to keep his client

adequately informed, RPC 1.4(b), see Rosenblatt, supra, 60 N.J.

at 507; and has engaged in deceit and misrepresentation, RPC

8.4(c), see In re Frost, 171 N.J. 308, 321-22 (2002). Moreover,

when viewed in light of the facts that supported his two prior
disciplinary matters, it is plain that respondent has engaged in

a pattern of neglect, RPC 1.1(b), see In re Zeitler, 182 N.J.

389, 396 (2005) (concluding that three infractions constituted a

11



pattern). Those facts aloné would support imposition of a
disciplinary sanction more severe than Would be warranted were
this respondent’s first infraction. Further compounding the
seriousness of these violations, however, is the fact that
respondent failed to cooperate with the DEC, see R. 1:20-3, and
failed to respond to the complaint or to its repeated efforts to
secure an énswer from him.

In the past, we have concluded that an attorney who has
engaged in behavior‘generally similar to that of respondent, but
has no prior disciplinary history and has responded to the

complaints of the disciplinary authorities, should be

reprimanded. See, e.g., In re Tunney, 176 N.J. 272 (2003); In

re Porwich, 159 N.J. 511 (1999). However, we have recognized
that a prior disciplinary record will generally call for an
increase in the penalty that would ordinarily be appropriate for

the same behavior. See In re Page, 165 N.J. 512 (2000); In re

Pena, 164 N.J. 222, 233 (2000) (finding that substantial
sanctions were warranted because offending attorneys were
recidivists). We have also previously concluded that a
respondent’s default or failure to cooperate with the
investigative authorities operates as an aggravating factor,
which is sufficient to permit a penalty that would.otherwise be

appropriate to be further enhanced. See In re Yetman, 113 N.J.

556, 563 (1989) (failing to cooperate with and respond to ethics

12




committee on disciplinary matters may result in enhanced
sanctions) .

Most recently, we have held that failure to cooperate with
the ethics authorities, and failure to respond when summoned to
appeér before this Court are considerations that may, when
coupled with serious infractions, even call for disbarment. In

re Kantor, 180 N.J. 226, 233 (2004); see In re Morell, 184 N.J.

299, 304 (2005) (applying Kantor; failure to appear and
participate in disciplinary proceeding operated as an
aggravating factor, elevating sanction from two-year suspension
to disbarment). It is in this context that we consider the
appropriate sanction to be imposed on this respondent.

All of the complaints concerning respondent appear to have
arisen in approximately the same time frame, overlapping each
other and coming before us in rapid succession. We do not,
therefore, encounter a record of longstanding ethical lapses nor
a record on which‘one can fairly conclude that respondent has
refused to alter his behavior for the better in light of the
earlier imposition of discipline. In those circumstances, one
might easily conclude that the Kantor doctrine would call for
disbarment both because of the risk to the public of continued
unrepentant behavior and because of the clear demonstration of

unfitness that such a record would bespeak. See 180 N.J. at

13



232-33. Respondent'’s record does not include evidence of such
severity.

We are, however, confronted with a respondent who has not
only failed to react to inquiries from the aisciplinary
authorities, but has done likewise in response to this Court.
More specifically, respondent has in the past refused to comply
with a restitution Order of this Court, has declined to respond
to a request from OAE on our behalf about cbmpliance with bur
January 2007 Order_directing repayment of a retainer and, most
troubling, “has failed to comply with our Order To Show Cause in
this matter. In that, we discern the behavior of one who has
demonstrated a significant lack of regard for the disciplinary
process in general and for this Court in particular. That
failure, in our view, calls for a’significant increase in the
sanction that, under other circumstances, would be appropriate
for similar ethical lapses.

Nonetheless, when compared to the facts we addressed in
Kantor, respondent’s current and prior ethical infractions, and
his failure to cooperate with the disciplinary authorities, even
when seeh in the light of his failure to appear in response to
this Court’s Order to Show Cause, do not merit disbarment.
Rather, we conclude that the DRB’s recommended penalty of a one-
year suspension, which would have been appropriate based on the

record the DRB considered, is inadequate in light of

14




respondent’s separate failings before this Court. Accordingly,
we conclude that a three-year period of suspension, with
respondent’s reinstatement to be conditioned on compliance with
our January 2007 retainer reimbursement Order as well as
réspondent's demonstration bf his fitness to return to the
practice of law, is appropriate.

An Order to Show Cause issued by this Court is neither a
suggestion nor an invitation that an attorney is privileged to
accept or reject as he or she wishes. Rather, it is an Order to
appear with which a respondent’s compliance is required. Absent
some significant and compelling excuse for a failure to appear
in response to our Order, we will consider such a failure to be
a serious matter to be evaluated as a part of the record on
which an appropriate»penalty will be imposed; and we may, on
that basis alone, as we have here, further enhance the resulting
penalty accordingly.

IV.

We affirm, as modified, the decision of the DRB, and we
issue an Order suspending respondent from the practice of law
for a period of three years. .His reinstatement shall be
rconditioned on compliance with our January 2007 retainer
reimbursement Order as well as respondent’s demonstration of his

fitness to return to the practice of law.
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CHIEF JUSTICE RABNER and JUSTICES LONG, LaVECCHIA, ALBIN,
and WALLACE join in JUSTICE HOENS',K opinion. JUSTICE RIVERA-SOTO
-did not participate.
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SUPREME COURT OF NEW JERSEY
D-162 September Term 2006

FILED....

IN THE MATTER OF

RUSSELL T. KIVLER, H .

_ RUS JAN 182008
AN ATTORNEY AT LAW : Z
(Attorney No. 001351973) : * g ‘Gl ERK 7

It is ORDERED that RUSSELL T. KIVLER formerly of
MERCERVILLE, who was admitted to the bar of this State in i973,
is suspended from the practice of law for a period of three
years, effective immediately; and it is further

ORDERED that respondent shall not be reinstated to the
practice of law unless and until he complies with the Court’s
Order‘on January 11, 2007, ordering him to return the retainer in

- the Ribeca matter; and it is further

ORDERED that prior to reinstatement to practice law,
respondeht shall submit proof of his fitness to practice law by a
mental'health professional approved by the Office of Attorney

Ethics; and it is further

ORDERED that respondent continue to comply‘with Rule 1:20-20
dealing with suspended attorneys; and it is further

ORDERED that respondent reimburse the Disciplinary Oversight
Committee for appropriate administrative costs.

WITNESS, the Honorable Stuart Rabner, Chief Justice, at

Trenton, this 18th day of January, 2008.
The foregoing is a true copy
of the original on file in my office.

OF THE SUPREME COURT

CLERK OF THE SUPREME COURT
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