SUPREME COURT OF NEW JERSEY
Disciplinary Review Board

Docket No. DRB 06-214"

District Docket No. XIV-05-0178E

IN THE MATTER OF

THOMAS A. GIAMANCO

AN ATTORNEY AT LAW

Decision
Default [R. 1:20-4(f)]
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To the Honorable Chief Justice and Associate Justices "of

the Supreme Court of New Jersey.

This matter came before us on a certification of default filed
by the Office of Attorney Ethics ("OAE"), pursuant to R. 1:20-4(f).
:Thek complaint charged respondent with - violating RPC 1.15(a)
(negligent misappropriétion of client trust funds) and RPC 1.15(d)-
(recordkeeping ‘violations). We determine that a three-month
suspension is warranted. |

Respondent was admitted to the New Jersey bar in 1983. At the

relevant time, he maintained a law office in Ridgewood, New Jersey.




p;'In‘19§9, on'é'mdiion for discipline by consent, respondent

was reprimanded for neglecting a workers' compenéation ~and -
 gpefs§nal injhryknmtter; the misconduct included4groés‘neglect;
lacg 'oif‘ diligence, failure to communicate with a client,. and
f}misféérgs;htétion.‘ln re_ Giamanco, 161 N.J. 724 (1§99). In 2005,
reéééﬁdent  was censured for lack of diligence for failure to
fiiéﬂ é_ bankrﬁptcy petition .for fifteen months; cdnélict of
fintsrést,for‘failing t§ withdraw from the representation after
- his ldlient filed a civil suit against him; miSrep:esentation
thaﬁévfhe lawsuit against him was illegal because it was
'preclﬁaed%"by thé fee arbitration process; and conduct
,ﬁreﬂudiCial to the administration of justice for using threais
)’and-intimidhtion to try to convince his client to withdraw the
ci§il s&itfagainst him. In re Giamanco, 185 N.J. 174»(2065).

| Seryice‘of process was proper. On June 6, 2006, the OAE
'_vtr;nsmitted copies of the complaint to respondeht's' office
‘aadress'listed on the attorney registration recordé, 67 Godwin
Avenue, Ridgéwood, New Jersey 07450, via regular ahd certified
ﬁgil;'The regular and certified’nmilings were returned marked
"forward'timefexp rtn to send: Thomas A Giamanco Esq, PO Box
308, Midlénd‘Park, N.J. 07432-0308, return to sender."

On June 15, 2005, the OAE sent copies of the complaint to

réspdndént at the Midland Park address by regular and certified




“

‘méil. The certified mail was returned marked "return to sender,
unclaimed, unable to forward." The regular mail was not returned.
On July 13, 2006, the OAE sent respondent a second letter
to the Midland Park address via regulat and cerﬁified mail. The
vlétéé;"notified respondent that, if he did not file an answer
Jﬁithih* five days;‘ the allegations of the complaint would be
'—’qleemed "admittéd, the matter would be certified to us for the
‘imposiﬁion~of discipline, and the complaint would be amended‘to
iACIude a violation of RBEC 8.1(b) (failure to reply to a lawful
‘demand for information from a disciplinary authority).‘
| As 6f the d;te of the certification of the record, July 24,
';2006, neither the certified nor the regular mail was returned to
the 0AE?~Reép0ndEnt did not file an answer to the ethics complaint.
: On ' May 14, 2003, respondent represented Forest Lyons in the
pﬁrchaseAvcf' Lyons' mother's hpuse. Because of problems in
'pbtaining a‘final survey, the closing was not concluded until
June 2,72003. The last minute disclosure of a home equity loan
~resulted in its omission from the HUD-1/RESPA statement. Even
£houqh the seller's home equity loan of $64,229.31 was paid off
at the closing, reSpondeﬁt's wife, who was acting as his
~secretary,-fre;ied on the RESPA‘ statement and mistakenly

disbursed that amount ($64,229.31) to the seller through



respohdent's trust account. Respondent signed the check without
realizing the error in the RESPA statement.

Because neither respondent, nor anyone in his émploy

“prepared‘routine reconciliations of his attorney trust account,

~he was not aware that he had invaded other clients' trust funds

- when the overdisbursement occurred. The OAE detected the over-

 ‘disbursement on October 28, 2003, at a meeting with respondent.

‘The record is silent on the purpose of the meeting ot how the

. mistake was detected. Thereafter, the seller returned the funds,

which. were re-deposited into respondent's trust account on

‘November 14, 2003.

aRespdndent executed an Agreement in Lieu of Discipline

("agreement”) pursuant to R. 1:20-3(i)(2)(B), for his violations

b

of RPC 1.15(a) (failure to safekeeping property — overdisbursement

~of funds) and RPC 1.15(d) (recordkeeping violations). The OAE

accépted the agreement on April 5, 2005. The terms of the

agreament required respondent to attend the New Jersey Bar

Association Diversionary Continuing Legal Education Program within
nine months after the entry of the agreement. Even thoughythe OAE

granted respondent an extension to fulfill this reQuirement, he

‘afailéagto attend the program.




ﬁas'ed " on respondent's failure to comply with the
agreement'é terms, the OAE filed the within ’ethics complaint,
Yg'charging him with violations of RPC 1.15(.a) and RPC 1.15(d).
‘The complaint contains sufficient facts to support a finding
- of L‘m‘e'thical - conduct. Because respondent failed t6 answer the
| complfa‘i'nt,‘k the allegations are_deémed admitted. R. 1:20-4(f).
| R;es‘ﬁsoﬁdent's recordkeeping deficiencies resulted in his
rxggliéentmisappropriation of client trust funds, a violation of
REC 1.15(a) and REC 1.15(d).

' Generally, a reprimand is imposed for these violations. See,

e.q., In ‘g.:ef'Winkler, 175 N.J. 438 (2003) (reprimand for éttorney who
’cozmiirk‘xgled/ pérsonal and trust funds, r;egligently invaded clients'
funds',.. and did not cdmply with the recordkeeping ruies; the attorney
: wn.thdrew from his trust account $4, 100 in legal fees before the
depos:.t of correspondlng settlement funds, bellevz.ng that he was
' WIthdraWIng against a "cushion" of his own funds left in the trust
aécoiint); ;n i:e Blazsek, 154 N.J. 137 (1998) (attorneyvreprimanded’
- for the negligent misappropriation.of $31,000 in client funds and

failure to comply with recordkeeping requirements); In re Goldsten.n,

147 N-.J.‘ 286 . (1997) (reprlmand for negligent misappropriation of
i ‘clients' funds and failure to maintain proper trust and business
accoxitxt»’recbrd‘s); In re Liotta-Neff, 147 N.J. 283 (1997) (reprimand

 for ai_:tbfn‘e_y who negligently misappropriated approximately $5,000 in




client vfu'nds after cbmmingling personal and client funds;  the-
attorney léft $20 ,OOO of her own funds in the account, against which
she drew_funds fot' her personal obligations; the attorney was also
guiltir of/"*'pgor~“recordkeeping practices); In re Gilbert, 144 N.J. 581
= (1996‘) "('reprimand imposeci for attorney who negligently
“ ndbapprobri&ted fiin excess of $10,000 in client funds and violated
the rgcofdkeeping rules; including commingling personal and trust
fuhds and - depositing earned fees into the trust account; 1.:he

attorney also failed to properly supervise his firm’s employees with

'.rega;:d to the maintenance of the business and trust accounts); In re

Imperiale, 140 N.J. 75 (1995) (attorney reprimanded for deficient
récordkeeping and negligent misappropriation of $9,600 in client

: 'fuhds); and In re Lazzaro, 127 N.J. 390 (1992) (reprimand imposéd

f'afi:_e‘r poor recordkeeping resulted in negative client balances and a
truéflaccountﬁ shortage of more than $14,000).
-In some situations, a reprimand may still result even if the

atio:néy's disciplinary record includes »either a prior

recordkeeping violation or other ethics transgressions. See In re

z_g_m, 185 g_,_J_ 399 (2005) (attorney reprimanded for negligent’
misappropxiation of $59,000 in client funds and recordkeeping
violations; the attorney had a prior three-month suépension for
conviction of :simple assault, arising out of a domestic violence

incident, - and ‘a reprimand for a misrepresentation to ethics



. authorities aboutkhis.sexual relationship with a former student;
mitigating factors taken into account); In re Regoijo, 185 N.J. 395
(2005)  (reprimand imposed on attorney who negligently

misappropriated $13,000 in client funds as a result of his failure

'J to properly reconcile his trust account records; the attorney also

 committed éevéral recordkeeping improprieties, commingled personal
and trust funds in his trust account, and failgd to timely disburse
funds to clients or third parties; the attorney had £%b prior
reprimands, one of which stemmed from negiigent misappropriation
‘and recordkéeping deficiencies; mitigating factors considered); In
~re Rosenberqg, 170 N.J. 402 (2002) (reprimand imposed on attorney
‘Whp negligently kmisappropriated client +trust funds in' amounts
ranging from $400 to $12,000 during an eighteen-month périod; the
misgppropriations occurred because the attorney routineiy’deposited,
larerretainers in his trust account and then withdrew his fees
frdm the aécount\xas needed without determining whether he had
sufficienﬁ fees from a particular client to cover the withdrawals;
prior private reprimand for unrelated violations); In_re Marcus,
140 g;g; :518 (1995) (attorney reprimanded for negligently
misappropriéting.client funds as a result of numerous.recordkeepingl

violations and commingling personal and clients’ funds; the

attorney had received a prior reprimand).



Y

If compelling mi{:igating factors are present, the reprimand

eogo,

may be reduced to an admonition. See, In _re Michals, 185
126 (2005) (admonition for attorney who negligently

- 7:‘. v-'»

misapproprlat?d $2,000 for one day and $187.43 for two days,

respectively p

) recordkeeplng

account Shortage was limited to a few days,
fully ‘coopera
encounters wi

mé@méibnm

_subseguently

‘commingled personal and trust funds, and v:.olated
rules; the mitigation considered was that the trust
that the attorney
ted with ethics authorities, that | he had no prior
th the 'disciplinary system, that he assumed full
7 for the problems with this practice, and that he

Lnade recordkeeping a priority); In thé Matter of

rk, DRB 01-425 (February 13, 2002) (admonition by

r

consent for a torney who negllgently m:.sapproprlated client funds

"',for a. permd |

: ‘propér r6cor

'when the att

falled to re f
the amount o

amount of $3¢

~account,

of two years, as a result of failure to follow

eepihg procedures;A the misappropriation occurred
rney erroneously withdrew a legal fee of $4,000,
urse the trust account for bank service charges in
f $100, mistakenly advanced client costs in the
30 from the trust account, instead of the buSiness

failed to reconcile the account on a quarterly

and
"basi“c.‘; " an OAE audit also disclosed several recordkeeping
v;i.olations i mitigating factors were the‘ attorney's prompt
repia"’ct'emeot? of the trust funds and his hiring of a CPA to




o
‘réconstrucﬁ the trué% records, to correct all recordkeeping
deficiencies, and to insure that all client funds were on
deposit; prior three-month suspension); and In the Matter of
Qgggggggg_gggggg_, DRB 00-261 (January 12, 2001)-(admonition for
’attorney whose deficient recordkeeping resulted in a §7,011.02
trust:account shortage; in imposing only an admonition, we noted
that the’attorney had reimbursed all missing funds, admittéd her
wrong&bing, cooperated with the dAE, and hiréd an #ccountant to
téedonstruct her records).

ﬁem find no mitigating factors present here. Thus, the
benchmark for discipline in this case is a reprimand. However,
, éqgravating factors exist. First, we considered the default
n&ture-df‘thése proceedings, which warrahts enhanced discipline
to reflect an attorney's failure to cooperate with disciplinary
‘authorities. See, e.g., In_re Nemshick, 180 N.J. 304 (2004)
f(#h:ee—moﬂﬁh- suspension in a default for infractioné that
gengiaily result in a reprimand; attorney had no ethics history).

Second, respondent has an ethics history that consists of a
reprimand aﬁd,a-censure. |

, One more point warrants mentidn. Although respondeﬁt wés not

‘charéedkwith.failure to comply with the terms of the agreement in
lieu of discipline, when an attorney fails to do so the matter

must prodéed to a complaint and a hearing (as it would have here



>~

ﬁéd‘ ‘resébndent not defaulted), requiring additional and’
duplicative:efforts on the part of the disciplinary system. The
‘Court has found that this conduct constitutes a violation of RPC
8.1(bjﬁ(failure to cooperate with a disciplinary authority}. See,
g,g;, In re Brummell, 174 N.J. 297 (2002) (reprimand for gross
negiect, lack of diligence failure to communicate and failure to
éomply‘;with the terms of an agreement in lieu of discipline,
resulting in a violation of RPC 8.1(b)). Because, howevef, the OAE
amended the‘ presént complaint to include such a violation for
réﬁ@dndent's failure to file an answer, his failure to comply with
the £Erms of’the agreement is subsumed in that charge; |

Given respondent's failure to cooperate with disciplinary
authoritiés,'his ethics history, and the principle of progréssive
discipliné,kwe detefﬁine to impose a three-month suspension.

MbmbérsABoylan, Stanton and Wissinger did not participate.

We‘fu#thér determine to requife respondent to reimburse the
‘Disciplinary Oversight Committee for administrative costs and
aétu31 expenses'incurred in the prosecution of thiq matter, as
‘provided in R. 1:20-17.

Disciplinary Review Board
William J. O’Shaughnessy, Chair

ulianne K. DeCore
hief Counsel
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