SUPREME COURT OF NEW JERSEY
Disciplinary Review Board

Docket No. DRB 06-024 :
District Docket No. VIII—04-032E

ﬁT LAW‘

Decision
Default [R.1:20-4(f)]

ded: April 12, 2006

s T

the Dlstrlct VIII Ethics

us for the impasitlon of discipline, follow1ng respondent s

w On April 8, 2005, the DEC secretary sent a copy of the: '

froe Townshlp, New Jersey 08831, and 350 Flfth /

~78'Qte 7220, ‘New York, New York 10118. Both certlfled

a e returned as "Unclaimed." The‘letter to the

“ﬁgébfsbnt via regular mail was returned marked "Not




: Delivexable "‘is«'A.ddresSed° Unable To Forwa'r ." The reg‘i’xlar"mail
to the Monroe Township address was not returned, and was
/pmsumed delivarefdd

e In Ju’ly 2005,' on instruction from the Office of Attorﬁey

Et’hiés ("OAE") Statew:.de Coordlnator, the DEC secretary s"em‘:/;

co;:y of the compla:.nt to respondent via certified and regular '

mail ,at._;l_x;.vg hon;’e, address: 12 Ssherwood Drlve, Monroe Townshlp,
New Jersey08831 The certified mail return | receiﬁt card was

ret\mneﬁ siqned. -Th'e first name is not respondent's, but the

ast name appears ‘to be Horowitz. Respondent did not file an

s ;“answer to the Complalnt.

Respo{i” ent was admitted to the New Jersey bar in 1986 He

' recewed a three-month suspension in July 2004 . for practlcing

r?s;}law whﬂ.e inellglble, lack of diligence, failure to commum.cate:

with a ’ cla.ent, and failure to cooperate with dxsc:.plz.nary

'q.;:j.aubht:ritiea.« The matter was before us as a default. In re

8& ,gj 520 (2004) Respondent remains suspended

'Résjpcmdent was ineligible to practice law in New Jersey
: r frcm. %ptember 24, 2001 to July 26, 2004, for failure to pay the
'anxmél assessment to the New Jersey Lawyers' Fund “for Client
f'{n‘i”Prai:e‘ct‘i'an ('!CQF") . He had previously been ineligible f‘rbm

 December 12, 1994 to April 27, 1995.



: eReSPG]J

AR : “ : -
uary . 2003, Sean McDermott - retained respondent in
with a personal injury he suffered while a guest in

(*”hdeJeof' friends. McDermott contacted 'respohdent -after

' reading an advertisement for his services on the internet.

VV?l.Rﬁ§P°adent’ initially pursued the case in his client's

"ﬁfﬁﬁklﬂbntaéted the Martins’ homeowners' insurance carrier
aﬁﬂ flled a complalnt, Whlch was served on the defendants in May

20@31‘ ?he Mart;ns' attorney filed an answer in June 2003.

~nt took ‘no further action  in ’McDermottfs behalf

| follawmnq ‘ ﬁhe -gervice of the summons and complaint.

'5rf\5peclfia&11y, he failed to have: McDermott prepare answers to

dffAle errogataries and failed to pursue discovery.

o Inf~narch 2004, as a result of respondeht'e failure to

"prov1de ns%ers to 1nterrogator1es, defense counsel filed a

sz'~k;‘\.':1m;1,con to dlﬁmlss the case without prejudice. Respondent’ did

”nnt oppose the motlon,' wthh was granted in March 2004.

'4;Thereafter, respondent took no action to restore the case and,

‘ furthermore, did not advise McDermott of the dismissal. Rather,

‘*‘McDermctt learned of the dlsmlssal‘ln May 2004, when he called

the court to check on the status of his case.
In addltion to his neglect of McDermott's case, respondent

failed to reply to numerous calls and e-mails from'or on behalf

" of McDermott.




Afm r McDermott learned of the d;smlssal of the complalnt,

e rétained new counsel. In late June 2004, new counsel sent a

&

-subgtxtutxoa of attorney to respondent. Respondent did not sign

“ Vmand xetnrn the form until August 2004. At that 'tfme} 'he

' orWa~é0d a portlon of his file to the new attorney, but did not
: ‘send the defendant s answer or motlon to dismiss, which were
f b[ﬁaxned from defense counsel. The new attorney had the

ir"tér%dfln Auqust 2004. The case was pending as of Marchf

 '2035, the dateaof the ethics complalnt.

”“j(lack‘ef dlllgence), RPC 1.4 (failure to communicate w1th the

‘endng;Q‘S.S(a)(l) (v1olatlon of the rules regulatlng

S ifjsupﬁnrt the charges of unethical conduct. ~Bécause 'fof

nrespeﬁdent's £ailure to file an answer, the allegatlons of the_

W"‘f“camplamt are deemed adm1tted. R. 1:20-4(f)(1).
4i=28~2(a) requires an attorney licensed to practlce law

St&te 0f ‘New Jersey to pay the CPF an annual sum in ana%s*




- amount tei'mined by the Supreme Court. An attdrney wﬁb fails

to make the annual payment is deemed mellglble to practlce 1aw

,*V.,,and may be re:.nstated only upon payment of the arrear§ and a

remetatement £ ee .

In ‘ January 2003, when McDermott retained respondent, he

’ ?;;\"*‘rema.tned on the inellglble l:n.st because he had not pa:.d the

amoum:’ldue to the CPF. - Accordlngly, he v:.olated REC 5. S(a)(l)
 when heggupdertepk McDermott's representation and contiyriued’ to
5 ;,;va.oliate that rule throughout the representation.

&nw&lly, an admonition is imposed when an 'r,~attorney

z'actices law wh:.le ineligible for failure to pay the am’mal

'éﬁssmentaute‘ the CPF. See In the Mgt;g r of Richard ;_I_.f g' ohen,v

'Doqke'é ﬁo 64-209 (DRB July 16 ©2004) (admon:.tlon for practlc:mg

!

'durinq ninetzeen-—month period of lnellglblllt}’): t .Matt r_of

Docket ~No. 04-166 (DRB June 22, 2004)

"‘{a&mnltlon for practlc:mg law while 1ne11g1ble and failing to

_»ma:.ntan.n a trust ~and a business account;. spec:.fmally, the

,"ney fz.led a compla:.nt on behalf of a cllent and made a

caurt appearance on behalf of another client; mit:.gatlng factors
'ywere the attorney s 1ack of knowledge of his 1nellglbm.llty, his
fﬁprompt action in correct:.ng his 1ne11g1b111ty status, and the

absenc—e of self—benef:.t; in representlng the cllents, the

at%arney 'wa‘ mved by humanitarian reasons); In_the a‘ ter




Docket No. 04-142 (DRB June 22, .2004)

and a business account,x

his quick ‘action
yinq the recordkeeplng deflclency, and the lack of
»scipl; ary’ hlstory), In _the M tter o wan A. Lopez, Jr.,

0. 03- 353 (nma December 1, 2003) (admonition for

éy*ﬁha;'for.nine months, practiced 1aw‘while‘i£eli§ible);

Docket No. "02—42‘6 (DRB

w dh 22, s*2002) (admonition by consent for attotnéy

‘neligible to practice law, made two appearahces 

- ir hﬁhdlingrone matter).
Raapundent s previous suspension was based, in part, on hls

;pr&ﬁticzng , law while 1ne11g1ble. Here, in addltlon £0 ‘

rf“resentzng Mcnermott during a period of 1ne11g1b111ty,

ppbﬁﬁéﬁt,’was under investigation for 'mlsconduct 'in his

, Docket Nos. 01-449 and 01-



ﬂne:‘sén?‘t?at‘ibn of 'another client. Indeed, the mmlarltles in

o this meti:er and respondent s prior matter that led to his three-—‘

'=fmanth“3uspeasion‘arevstriking. In the case that led to- his

\"”}tnus encnunter with the disciplinary system, respondent
"th‘e“f representatlon of a client in 'a civil
riqbts/mnployment matter. He 1nitial*ly pursued the matter, but

inexplicably allowed a summary judgment to be entered

,"agaz.nst h:.s cl:.ent and failed to tell the client of the,

‘dlsmi;s,s:alispf the case. Also, he failed to communicate with the

ea.;ienf’=‘,a;z Eioée&ﬁis law office without advising him.

, Here, r%pondent engaqed in mlsconduct nearly 1dent1cal to

hat for wh; h he was belng investigated, at a time when he
» ,;shox;}.é ‘have d@isplayed more circumspect behavior. Instead, he
{fnfa:,led to 5 represent .McDermott's interests .da.ligentlyb" and

“responsibly by taking no action after the serv1ce of ‘thel*

Vz:’f“;cmplaintf faillng to reply to a motion to dlsmz.ss f:.led hy the

,adv;mry, fa:.lz.ng to take steps to reinstate the complamt,
| [ffaihng to reply to the cllent s requests for 1nformation about

nd failing to disclose to the client that the

had been dismissed. Altogether, his conduct in the

g H«;:Dermott tter violated RPC 1.1(a) (gross neglect), RPC 1.3

’ (i&ek of %liiﬁ.gen’ce), RPC 1.4(a) (failure to communicate with ‘the

. lb.s natedabeve, that matter, too, proceeded as a default.




c&xa’nt),and 13_2;_ 8 4(c) (msrepresentat:.on by silence; "In some

~sitmations, silence '‘can be no less a misrepresentation than

fords.} J. il . _Volkswagenwerk, A.G., 96 N.J. 336, 347

Although respondent was not specifi~cally charged with

Ly 19:3:4 )) ;

) viala, ians of &g l1.1(a) and RPC 8.4(c), the allegatlons of the

’~fcomplaaﬁtfprmzided sufficient notice of a potentlal fxndlng of

vwvi:q]}.a&tﬁ:é.}an#”*pf _those rules. Furthermore, the facts recited

: the:gfﬁ fu y ‘support a finding that respondent breached those

1y, afl:i;hough the complaint did not charge reépdndent
gihg" ~ REC ‘8.1(b) (failure to cooperaté with
ary. authprities) and although the complaint was hot
amendedtoinclude this charge after respondent did not file an

answer, g:.ven V“ﬁhe‘ default nature of this proceeding l":zit is
E»unc’len:i‘f’a{élb}],e : that respondent failed to cooperate with the ethics

system.

“\";a“‘nation ‘of violations j\sz.:hu.i.la.ar to resp§ﬁdent's has
Lifa;’brj\.q‘ef term of suspension. See In re Ra ;‘nes,[’176’
2003) (three-month suspension for lack of diligencg,
:é‘ommunicate with client, unauthorized practice of

yilure to cooperate with disciplinary authorities;

~




v 0

]f;v;'kprior pvivat:e reprimand and six-month suspenSion )‘; e n re

i‘ 144 H J. 359 (1996) (three-month suspetraion for gross,; -

neg , ‘lack of dlllgence, failure to communlcate w1th cllent,~

mj,g’rep "tsntatlons » and failure to cooperate with dlscz.pllnary“'?

mﬁhogipieg; prJ.or private reprimand for similar miy'“sc:mduc‘t); -

n, 143 N.J. 586 (1996) (three-month suspension
for grass neglect, lack of diligence, failure tb,_ communicate

‘ with client, misrepresentations, and failure to cooperate with

: d'is@‘@ii}," inary authorities).

De pite‘F having' been disciplined for either identical or

 simila v:.olatmns, respondent again engaged in seriou‘s;
: unethicai behaviar,, demonstrating that he cannot -- or will not :

f"?‘ campbrt hlmeflfr in accordance with the ethical requlrementsk"

paed on".membéfrs of the bar. Furthermore, he has again

al,wed" a matter to proceed on a default bas:.s, thus thumbing

i t;..discipl:.nary authorities. Generally, in a default

matter,,g th‘a :~»;:d-isc;.pline is upgraded to reflect a respondent's

: fa:.lure : to” 4f : ?:bt)perate with disciplinary authorities as an
'5aggravating’v‘ f#ctor. In re Nem §hiok, 180 N.J. 304 (2004) (in
matter : that proceeded aé "a default, thfee—month" suspension
" impased for infractions that usually result in a reprimand; no

* ethies History).




.

o

In 1iqht of the nature of respondent s ethics v;olatlons 1n‘

,gth‘s~matt&z,_hls‘fallure to learn from prior mlstakes, and ‘his

:w 1fu1 disregard of the disciplinary system by allowmg this

end the pmlor matter to proceed on a default basis, we determlne

ifone~year suspens1on is the approprlate form of discipline
T a.n this ‘case. L
e Chair ﬁaﬁdsley, Vlce—Chalr o' Shaughnessy, and Member Boylan
J;dissentaé, votlng for a szx-month suspension.
We‘further determine to require respondent to reimburse the
ifﬂiseipllnary Oversight Commlttee for admlnlstratlve costs.

Discmpllnary Review Board
Mary J. Maudsley, Chalr

By: y 7( (&Quéou, |

ézlianne K. DeCore
ief Counsel
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