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Richard Engelhardt appeared on behalf of the Office of Attorney
Ethics.,

Alan 239§§3ap§éa:éd on behalf of respoﬁdent.

To the  Honorable Chief Justice and Associate Justices of
the Supreme Court'of New JerSey.
Thla ‘matter came before us on a motion for final dlSClpllne;

w_ N

filed by the Offlce of Attorney Ethics (OAE) follow1ng

‘respondent 8 guilty plea to slmple assault (N.J.S LA, 2C:12-1(a))




iﬁ ‘the Superibr Court‘ ofHeNew' Jereey,' Lew :Division,' Somerset
County;_' | w |

| Respondent was adm;tted to the New Jersey bar in 1987. .He
has no dlsaiplinary hxstory.
| 'On MarCh.5,~2005, respondentland his wife‘were involved in
an~a1terEa£iOn at their Bedminster home, which fesulted in the
dislocetion of her shoulder. A‘supplement‘to ehe police report’
describes "the' v.incident as follows:

,‘On Saturday, March, 5, 2005 at approxlmately
2124 Hrs. I responded to 8 Calgery La. To
“back’up Sgt. Cummins on a domestic violence

. 'cdll.  Upon my arrival, Sgt. Cummins was
inside the residence, speaking with Peter
 «(defendant). = I observed Laurann' (victim)
~outside, 1lying on her back on the front

- walkway. Another male (Benjamin) was
&holding Laurann's. hand.

:'JLaurann advised her left back and shoulder
area was injured during the incident and she
felt pain. Laurann was crying and shaking.

I requested Benjamin (Laurann's step son) to

. 'retrieve some blankets. Laurann grabbed my

~hand and clutched it tightly when Benjamin
- left.  She stated, "I'm so scared. ‘Thank

. you". I asked Laurann if she had any other

- injuries. She advised her neck felt sore.
I attempted to make her feel‘as comfortable

s possible before the squad arrived,
without moving her. Benjamin returned with
the blankets. S

The correct spelllng of :espondent s wife's first name
apparently is,Laura Ann.




I asked Laurann to tell me what happened.
She advised that she and her husband Peter
were discussing their children's future.
“Their' children, Benjamin and Heather, were
‘both adopted by Peter and his previous wife
‘(Laurann s step children). Laurann advised
~during the discussion Peter became angry for
.. no-observable reason (possibly because Peter
- is Bi-Polar). She asked him to come into
L ”the living room where the children were SO
. they «could have a family discussion.
~ Laurann adv:.sed Peter became more argry ‘and
«yelled at her for telling him what to do
* with his-children. .

'~ ‘Peter then grabbed her by the throat with'
. both his hands and began choking her. He
“then threw her into the wall. Laurann asked

. ~'Peter to go outside so he can calm down and

'~ talk in' an area away from the children.
. ‘Upon: attempting to exit the residence, Peter

PO ‘grabbed Laurann by the throat again and

.eeee "+ threw her into the wall. ' Laurann's left
‘ ~ +  shoilder struck the corner of the wall, and
then she fell to the ground. Benjamin

’ confirmed the above account of the incident.

[uéi‘\EaEx.D‘. 1?
L Re'sﬂndéﬁf 's wife suffered v\a dislocated shoulder as a
o réSult of thefaséault. | She underwent six months of physical
| therapj before she could return to work, and then only on a

_part-tx.me basls. ~

2 "OAEa" refers to the- append:.x to the OAE's February 28,
2006 brief. "OAEaEx.D" refers to the police report.
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Respondent was arrested at the scene and‘charged with one
count'ef simple assault and released on $250 bail. ‘According to
the police ‘report, respondent's wife did ﬁot want to file a
criminal compleint against him on the evening of the}incident;
Heweyer, dﬁring tﬁe summer of 2005, £wo summohees were issued to
, respoﬁdent,yjcharging‘ him with one count of third degree
aggravated ,assault (N.J.S.A. 2C:12-1(b)(7)) and one count of

81mple asﬁault (N.J.S.A. 2C:12-1(a)(1)).

On August 25, 2005, respondent appeared before Judge Edward
'M.‘Celeman and pleaded guilty to the 31mp1e assault charge in
exchange“fdr theddismissal of the‘aggravated aﬁsault’cherge. At
the agpearance, reSpondent descrlbed the 1ncident-

Well, on March fifth of this year I knew a
.. person at our residence and _[at]
"+ approximately nine p.m. in the evening we

were on the front steps of the premises, our

condo, and engaged in discussion. And at

the ~conclusion of that there was a

disagreement, and the conclusion of that

‘[8101 started to step back ‘into the premises

and my wife was standing in front of me at

' that time. I pushed her against the, well,
first the front door and then the side,
against the wall. And after that we
grappled and she fell to the ground and she
was 1n3ured. :




tOAEaEx c7 ]?
On December‘ 16,‘ 2005,” respondentxoappeared ‘again before
}Judqe Culemen for SentenClng. He,told the judges

, vamusly, I am deeply ashamed to be
‘“p@oarxng in court as a defendant under any
ciréumstances but particularly these. The
abuse which I inflicted on Laura . ‘Ann has
diagraced me both in the eyes of my family
' _ﬁ\eand even more has caused her a great deal of
'+ physical and emotional harm and nothing that
= sayinq I am sorry, of course, is clearly
”_inadeqnate.

bl All I can say is I have been taking all
o ;yche steps that I know how to do to assure.
' '_that something like this will never happen
"“'ayaio*éaused by me either to Laura Ann or to
_anyoné  else. I love my wife -and,
~:;w;femérkably,‘ after all that she has been
_“through in regard to this incident, she
oo still loves me and I hope that whatever
. comes out of these proceedings today will
7 dllow us to continue to work to repair our
,w;”f;mgrrlage ‘and to continue together as a.
e éouple in the future. R

e {on® aEx.Elo 3

3;p‘é§ﬁt lng respondent, Judge Coleman found the follow1ng

,*’_p'f'fbhgan'x:.crﬁ refers to the August 25, 2005 transcript of
~ plea. e ' . I , ~

~ “@hEaEx E” ore£ere to the December 16, 2005 sentencing
“transcript.>r‘ ' S ' o




.+ You have now pled gullty to that SlelE'
assault charge. You are 56 years~of-age.
This. -is your first conviction for .any

,,?criminal type matter. Reports xndieate you

,,Eare working as an attorney You .are
j%marrled. Were separated. I guess now back~

~ ‘together. ~ And three children by a prior,w
dmarriage.‘ ~ 4 o

¥

_* The reports also indicate you have been,‘
. " diagnosed with bipolar disorder and. [sxc] in
: ,a,treatmant for that condltlon. ‘

" On the aggravatlng factors, I need“tb 
e {deter you and others from v1olat1ng the law.

. On the mitxgatlng factors, "no prlor
f,crlminal history.. You have taken steps ‘to
wi,7aemonstrate that you are likely to respond
. - to probationary treatment. You and your
“T,,wlfe are in counseling. = You . have gone
_”thrauqh the anger management program. You
- have demonstrated your remorse. And you are
. in  psychiatric counseling. All positive
M',staps that you have taken since this event.
,,aSometlmes in life there are certain events
~“ that ocecur that change the course and
apparently this is one for you and we are o
nall qlad to hear 1t. :

"’[omaﬁx E,11-12. ]
Judge COleman sentenced defendant to probation forra perlodf
,fof’one year, continued pSYChlatrlC treatment, and the payment of
$25 per month for superv151on, $75 for the Secure cOmmunltles
tProgram Assessment, and $50 for the Violent Crlmea Compensatlons
 :Board asseBSment. §33pondent,also~qas required to prbv;de ‘and

“pay fcr aVDNA sample.




The ;ﬁéﬁﬁT;'reqﬁests the impositionfi of a three-month

suspension. Following'a review of the full recerd) we defermine
'to grant the OAE s motion for final discipline.

Final d;sclpllne proceedlngs in New Jersey are governed by

| 73; 1 20~13(c) ' The rule. authorlzes the OAE to flle a motlon for

dflnal discipline upon the conclusion 'of a crlmlnal matter

e"xnvolving findings or adm;ssions of guilt." R, 1l: 20-13(c)(2)

The existenee ef a criminal conv1ctlon is conclusive ev1dence "

of respondehtﬁ's qua.lt. R. 1:20- 13(c)(1),_ g ;é‘ Gipgon, 103 N.J.

'ﬁ75; (1986).% Reepondent's gullty plea to fsimple‘fessaﬁit

fconhtituted a violatlon of RPC 8.4(b).

gzg 8 4(b) states that "[i]t is profe331onal m;sconduct fore

a 1awyer ﬁokgr

on: the lawyer 8. honesty, trustworthlness or fltness as a lawyer‘

f'ln other respects.} An attorney who commlts a crime violates

ng 8 4(b) ;Q ;g uargragla, 150 H J. 198 201 (1997)

That respendent s conv;ctlons do not relate dlrectly to the

1practice Gf law does not negate the need for dlsc1p11nef The

‘prmmafy purpose of 1mpos;ng dlSClpllne is not to punish, In re

178 g 1, 115, 122 (2003), but "to protect the publlc from

“’,uhfit lawyens and promote public confidence in our 1egal“

,;gysggg.k1,;ggg;\‘as the Supreme Court has explained:

; . commit a crlminal act that reflects adversely



t In addltlon ' to the duties and
-obllgatxons of an attorney to his client, he
«,is responsible to _the courts, to the
professlon of the law,~and to the publicl.])
‘Hé is bound even in the absence of the
‘_@ attorney-client relation to a more rigid
. standard of conduct than required of laymen.
To the publlc he is a lawyer whether he acts
',w in a rEpresentatlve capacmty or otherw;se.,

”,[3 el, 22 N.J. 248, (1956) )
(citatlons omitted).] \ |

“‘jgggg;g ;g_;g_;g;g, 109 N.J. 17, 23 (1997)
| Thus, the central qguestion here concerns the quantum of

fdisc:.phne to be imposed. R. 1.20-13(c)(2), In re Lunetta, 118
‘2g;g_ 443, 445 (1989) - | |

7 til gggg;g_;g attorneys who had been conv1cted of acts
;of domestlc violence were reprlmanded.‘ §g_ e.qg., In ge Magld,
__139 §*1~ 449 (1995), ‘and In re Prlgglgato, 139 E_g& 456 (1995)
kaﬂbyever, in _Qgég the Court expressed both society's and the
fﬁgﬁ"JéESey Leglslature's ,growing intoleranoe~ho£’ domestic
'violence and cautloned that, in the future,_disciplinefgreatér
- than a reprlmand would be imposed. Iﬁﬂgefgggi', upra, 139 N.J.
'at 455. | In ggg;_ s companlon case, ,the ,éourt“warned that

“hént:e"‘foi‘th . fa‘ suspens:.on ordmar.xly ww:.ll be in order. Igt re

pato, supra, 139 N.J. at 463.



| I.ike respondent, the attorney in z_ggg__qm_ was: conv:.cted of
' simple assault. g;d_._ at 200. I-Ie received a th:l.rty—day suspended
sentence ahd tﬁo years' erobatlon, was ordered to perform 200
'heurs of eomunlty servz.ce, ~and was requ:.red ‘to attend AA
f,,"mtlnqqe .an‘d the People Aga:.nst A’bus‘“e program. ;pig__ -

“ The Supi'eme Court found that Margrab:.a 8 mlsconduct had
»”oeourred seven : months after the decisions in Magid and

therefore, "he was on notice of the

.’potentlalv"dieclplme. _1_¢_ “at  202. As foreeast “in those
d dwi&icns, lgargrabz.a was ,su‘spended for three months/. Id. at
203, o o |
: In hﬁ.s,‘,f bmef, ’respondent -argues- for a’ "private censere;"
| ’He notea his twenty-three-year career with AT&T and ‘the sudden
| :“death of his first wife in 1996 and the attendant need to care

! ,kifor their 'ﬁ”three chz.ldren, ages twelve, seventeen, fand elqhteen

ot The oldest ch:.ld had experlenced ‘two psychotic

, epieodes min the months precedlng and follow:.ng his f:.rst wife's
| , death, although ‘he has since recen.ved a. college degree, he is
i completely dependent upon respondent. The youngest child, “a‘
k iff‘deughter*, | was greatly affected emotlonally by her mother's

”death, whioh mahifested ltself prlmarlly in decreased academlc




performance, she'will fihish college in hine'semesters instead
fof elqht. Respondent supports her financ1ally as well.

Respondent s relationshlp with hls second w1fe, the victim
ﬁcf h1s assault, began in 2000. They were marrled in November
2004 i Prior'rto this’ incident; .reepondent "had never been
accused of domestlc violence.” This was ?his first contact with
‘law. enforcement in. a crzmlnal sertlng "

Respondent argues that he should not be suspended for the
followinq reesons‘ - (1) his stellar reputatlon, character, and
gecd conduct- (2) the aberrational nature of the incident; (3)
\hls remorse and efforts to avoid a recurrence; (4) his devotion
to his chlldren, partlcularly after - the=~sudden” death of his
flrst wj.fe;‘ (5) his voluntary entry iﬂtc an ;anger managemen‘t‘_
pwogram follow1ng the 1nc1dent and before his senten01ng, and
his contlnued attendance at addltlonal sessxons after he had
ccmpleted the program, (6) his mental 111ness, Wthh ‘consists of
eblpolar discrder and 1nterm1ttent explosive dlsorder, and as to
vwhlch hxsvdoctors are optimistic about h;s chanceskfor success
‘iﬁitherapy;‘and}(j) his ahd hie wife's efforts to reconcile and
 repair,'tﬁefr relationship. At orel;:argument before us,
Arespon&éht's counsel reiterared these factors, particularly

respocdent‘s mental illness.
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Reepdnde argues, in hlB brief r- thet "‘fall of these 'faei:ore‘

3 diseinqu;.sh hie actmns from those of the attorneys in the three

:;:casei rele% ’nti’,;,to this matter: - In re M ia, 150 N.J. 198

139 N.J. 449 (1995),' and- I e Pr:

For example, «he claims, the attorney :m-*

&56 (1995; ‘

had attempted‘ to just:ify his‘

: diselplinary matter ;

o in W, ' accordlng to erespo'h:dent,' a
wmn's shelter had" referred the vict:.m to the attorneyn-‘ .

- a ‘vieei on . seeking a d:.vorce from her husband.} The attorney

f'went: cfn to 'represent her J.n a dlvorce proceed;ng, became."
relationshlp. | These facts, accorda.ng ‘to

Te[] that case partlcularly egreq:.ous and thus' E

dietinguibhable. ' Moreoveri, respondent aeserts that, unllke the

11




‘attorney 1n g;;gg;pg_; "his incident was in no was [sic]
‘#reluted to the practlce of law."

Finally, reapondent dlstlngulshes “g; -on the ground that'

"irtha attorney in that cese was a county prosecutor. ‘According to

J:respondent, "the CQurt found that suoh attorney 8 [eic] are held‘

‘to the hlghest of standards. Agaln, [reSpondent] s case is
. distiﬁguishable, for he does not hold a publlc office and is not
;’a representative of the State‘" | |

ﬁeapondeﬂt mecognlzes that, although the attorneys in ugg;g

f&hd;”fﬂdy were reprlmanded the Supreme Court warned that,
‘:n tthef’futuref. domestic v101ence cases would result in a
suspensron.” Boﬁever, he makes the clalm that,‘ln ;ssulngsthis
tfwarning, the COurt "clearly . .. had .« . in mind" the ?more

ﬁextreme czrcumstances“ 1nvolved ln these two cases, that is, the_

Tasséultkof ‘a cllent -and the assault of a "high—ranklng officer

of thefStahe.’} Because respondent s case “cannot be properly
o compared to" these cases, he clalms, he should not be suspended.

‘fws,' aré\ ﬁot‘ persuaded by respondent s - attempts “to

'~»*dzstinguxsh gggig and g;;g;;gg__.V We do not*believe‘that the

»chOurt s stated intentlon was conflned to the Spelelcv facts
‘mentioned by respondent, namely that the attorney 1n ggid was ‘a

;oounty prosecutdr or that the attorney lnf’Princ1pgto hadi

12




maintaineda eexual relatiohshio with ‘hi'sx client. nat"hér', it is
clear thet the future 1mpos:.t:.on of suspensions was based upon
"'ithe very nature of the act of domest:nc violence. ‘v
In beth cdses, the Court observed that it had "'n’ot yet ,’

ddﬁruesed the apprepr:.ate dlscipllne to be : .uupoaed on an

) attorney eenvicted of an act of domestic v:.olence " ;_d_,_ at‘ 1454‘.

L Thus,r it accepted our determ::.natlon that a reprimand be J.mposed
id.. at 451. f Neverthe]iess, notw1thstand1ng the cdurt s reluctant
: imposi‘t:.on of a reprimand for these single acts of abuse, 1f the |
:attorrkeys in erther case had engaged 1n a pattern, then the

»»’Court h'would have suspended them. Id. at 455. ‘Th'us; a

Vsuspeﬁeien ie the presumpt:.ve d:.sciplme in  domestic vz.olence

casps. i
Moreever, many of the mitz.gating factors that respondent

S

»‘contende are present here were also present and rejected in

' Magid and Prinei
twenty-four-year unblemshed record. Magid, supra, 139 _1_1.;1. at

ato. In !!ﬂg , for example, the attorney had a

;'451. Like respondent, he was 1nvolved in one J.ncldent, with no

e «patterm of abusive behavior. 1d. .at 454 _ The assault itself

“lasted for a very ‘short per:.od of time." ;g;g_._ rMOreovere, at‘ \
the tz.me, the attorney s son was J.n the mdst of a critical

- in'negajf: 2B

‘Nevertheless,‘ the Court stated: "[T}hose

13




mitigeting fec‘tors neither excuse the attack ‘nOr obviate the
necessity for publlc‘ dn.sc1pl:.ne.i' _];h_;._g_ Finally, thef Court
‘expressly \ stated that it was "of little moment"‘ that the
‘attorney s ccnduct dJ.d not dx.rectly J.nvolve the practlce of law.
- 1d. at 4‘52. : ‘,

In g;_;ggj,m_ the attorney had a spotless m.ne-year-—career
at the time of the mcldent. w__, ggp_g, 139 N.J. at
920. The 1ncident, too, was itse‘l‘ated. ;_gl__ at'462.. -~ In
‘Yaddltion, his' character was such that it was imlikely t_het he
would repeat the behavior.- bJ. . |

T : ;

' Because tbe Court did not accept the mtlgating factors in
eithe*:r m}_ﬂ ‘or ”Pg;gc;mgto as suffflcient to reduce the
| dlsc:.pllne, » gthe eimilar m:".tigating factors ae'serted by
: respondent here cannot serve to reduce the dn.sclpllne that the
‘Supreme COurt has said should "ordrnarlly" be n.mposed for his
"/T'assault upcn his w:.fe. p Thus,_ it'metters‘ not that hz;s attack
| ~upen hls wxﬁe was not related to the ‘practice of law, that the
, attack was an isolated incident; that he is unl:.kely to assault
’he"r ejygain, that one of his children has problems, ‘or that hi‘s
thlrty-vyear car‘eer had been untarn_lsh‘ed. In short, \re‘spondent“"s

‘circumstances ~are not so different from those of the attorneys
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J.n these prior cases to the degree that the approprlate measure

of d:.scipl:.ne should be downgraded. '

, ' the Court expressly found that a pattern of
‘abusz.ve oonduct had exlsted. ‘ However, this does 'not' mean that a 4
three-month suspensz.on __e_gl_z;_:._;_e_g a pattern of abusive conduct and
‘ﬁacannor be vJ.mposed for a single act. The Court no.ted that the
actof domestic \ilolence" there wa's_"fvan« "isolared" incldent'l but
" stressud that, : i'nv’;, the future, auc‘h an act would ;'ordinarily"
- .‘;V»result :m a suspension." id, supra, 139 1_.1_ et 455,

'I’he only mitigat:.ng factor that could possibly 'render this

| ‘matter 5i""fextraord1nary is respondent's, cla\i-med bipoler and

ﬂmte&mi’ttent explosive dlsorders. X‘However, reupbndent never
'»relates these disorders to thls particular 1ncident.; He states
ﬁ‘f“*only the follmmg in his br:.ef-‘

m:. Jacoby 8 mental illness must also
i‘)e " considered when determining  what
' discipline is approp_rlate. ~ Mr. Jacoby
ipuffers from bipolar disorder and has been
4diagnosed ‘with  intermittent explosive

~ ‘disorder. [See Exhibits F & G.] Prior to

~ . Just recently moving to Washington, D.C.,
. Mr. Jacoby was regularly seeing Dr. Stuart
 _Bisenberg, a licensed psychiatrist, and Dr. .
. Nina Thomas, 'a licensed psychologist, on a

. “ iregular basis to help overcome these
i cafflictions. Importantly, both of his
. therapists have stated that, while he was

» -seeing them regularly, Mr. Jacoby had been
© ' working = diligently and intensively in

15




-“

therapy to alleviate his broblem.
Furthermore, both doctors are optimistic
about Mr. Jacoby's chances for success in
"therapy.x ‘ ’ .
[Rb8 ]
Respondent s condition ‘does not take this case out of the

ordinary,hfhowever.’ First, respondent’s two doctors have

fdiagnosed‘rhimi with different maladies. Dr. Eisenberg's

'diagnosis is one of'"intermittent explosive disoraer,"'causing

persons affected to "respond to too much'stress'or provocation

‘with a loss of verbal and thSical control.” Dr. Thomas's

diagnOSis is limited to bipolar disorder — hypomanic and bipolar

idisorder - mixed. ‘While Dr. Eisenberg explains how someone with

intermittent explosive disorder acts under certain conditions,

Dr. Thomas offers no explanation as to how people with hypomanic

. or mixed bipolar disorder generally act, under any conditions.

Seeond,'end more Significantly, neither doctor opines that
either of respondent s conditions caused him to assault his Wlfe
in March 2005?;or‘even that they played any role in the attack.
Tﬁus,otheee coheitions do not overcome the generel presumption

of suspension.

5 “Rb"irefers to respondent's brief.
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?Abcdidihyljj we conclude that a prospective three—month‘

'1}‘£ﬁe approprlate ‘measure of dlsclpllne tor

‘ mzsconduct.

‘ﬁ ~B6ylan, Neuw1rth, and Wissihger votedftd“imposé a

Viqedchair Pashman did not partlcipate. o
’itequlre respondent to reimburse the Discipllnary'

: ,ttee for admlnistrative costs.

Disciplinary Review Board
William J. O Shauqhnessy,‘
Chair ' _

lxanneHK. DeCore 3
1ef Counsel
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