SUPREME COURT OF NEW. JERSEY
Disciplinary Review Board
Docket No. DRB 02-305

- INTHE MATTER OF

KEVIN J. CARLIN

~ AN ATTORNEY AT LAW

Decision

Ai'gued: November 21, 2002

‘Decided: March 7, 2003

Lee A. Gronikowski appeared on behalf of the Office of Attorney Ethics.

- Carl D. Poplar appeared on behalf of respondent.

To the Honorable Chief Justice and Associate Justices of the Supreme Court of

New Jersey.




| .. This matter was before us based on a recommendation for discipline.ﬁled by the
K 'Disﬁict IIA Ethics Committee (“DEC”).
| | Resi)ondent was admitted to the New Jersey bar iﬁ 1985. He has no disciplinafy
histdry. |
| With several exceptlons the facts in this matter are generally not in dlspute
o Respon&ent admitted that, in three matters, he did not perform certain tasks on behalf of
| v‘iiié"r,clieﬁts and did not comply with the attorney recordkeeping requirements. He denied,

. " ‘however, that his letterhead violated the rules. The central issues are, thus, the level of

Lt _ discipline to be imposed and the extent to which mitigating factors serve to temper the

discipline.

B “T‘he O&ess@Maaer

| ReSpendcnt represented Emil Odessky, the plaintiff in a personal injury action
| filed as'avreéulf ‘ofv a January 11, 1993 automobile accident. Through a Russian interpretef,
Odess;;:y feéﬁﬁed‘ that he had rejected the defendant’s offer to settle the case for $15,000. )
Accqrding to tespondent, however, while initially Odessky had been reluctant to accept |
that sum, he had ultimately agreed to the settlement because it represented the’ insurance

poiicy limits and because respondent had agreed to negotiate with Odessky’s medical




‘providers to réduce the amount of their liens. Respondent stated that the liens ultimately
were rcducad to zero. ’
In turn, Odessky contended that respondent settled the case for $15,000 without
i:onxm’-lting him or obtaining his consent. He asserted that only after he filed the grievance
did he learn that the case 4had been settled. According to Odessky, respondent advised
him of the settlément ina le;tcr in which he offered to waive his legal fees.
Respondent acknowledged that, although the case was settled for $15,000 in
: Febmary 1997, he failed to prepare a release for Odessky’s signature. On September 16,
1998 thc court signed an order allowing the defendant to deposit the settlement proceeds
i,nté court if respondent failed to provide a release within thirty days. Because respondent
"-id‘id'n(‘})twsuﬁrnit a release, the funds were deposited into court.
Both Odessky and his daughter, Maria, a recent law school graduate, testified that,
- despite having left numerous messages with respondent’s office or having discussed the
matter with him, thcy were unable to obtain information about its stafus. According to
| Maria, al;hough respondent told them that he would review the file and return their calls,
s he never contacted them. In an August 16, 1999 letter to respondent, Odessky complained
tﬁat respondent had failed to communicate with him during the past one and one-half
years. Odessky asked for a copy of his file and stated that he had grounds to contact the

disciplinary authorities and to take legal action against respondent. On August 27, 1999,




| ;eSpondent repliéd~ that neither he nbr his secretary remembered receiving any telephone

- Céll{s fmm Ode's‘sky. Despite respondent’s representation that he would review ‘the file anci

‘ com:act()dessky Within the next two weeks, he never got in touch with him.
Aﬂerthe gfievance was filed, respondent stated in a March 9; 2000 letter to the

DEC that, although he had promised to review the file in August 1999, the date had not |

 ‘been calendared and the file had been prematurely marked as “closed” and stored off-site.

Re ‘;, dent informed the DEC that he was simultaneously delivering a release to

" Odessky and that he would be obtaining and releasing the funds to him. It was not until

e F&bruary 7, 2001, almost one year later, that respondent filed a motion to withdraw and

tum ovef the funds to Odessky. On March 5, 2001, more than four years after the case

. . was setﬂed, the court entered an order requiring that the $15,000, plus interest, be turned

. over to Qdeséky.f{"RéspOndent remitted all of the funds to Odessky, waiving his one-third
| The eomplamt charged respondent with violations of RPC 1.1(a) (gross neglect), RPC
- “,1;3:\ (Iaék,off.dﬂigence), RPC 1.4(a) (failure to communicate with a client) and RPC 32

(f&llure to expedite ‘litigation).




| The Hardwick Matter
3 Réspondcnt represented Mbrton Kassover, the landlord in a dispute with a tenant
of con;lhemial ‘pr'operty. In April 1995 respondent deposited into his trust account
$15,000 ;beldnging to the tenant, to be held pending the outcome of the litigation. That
sum reptesented‘unpaid rent. On April 3, 1998 the court entered an order dismissing
Kassovm"s comi)laint with inrejudice, based on failure to comply with discovery orders.
" The order further directed respondent to return the $15,000 to the tenant.
Durmg the next two years, attorneys and legal interns from the Seton Hall Law
School Clinic (“the clinic,”) who represented the tenant, tried to enforce the order
requiring respondent to return the funds to their client. Respondent failed to reply to
letters and telephone calls from the clinic. Consequently, Virginia Hardwick, a professor
and attorney with the clinic, filed a motion to turn over the funds, returnable March 17,
2000. On' the day before the return date of the motion, respondent obtained a two-week
adjournment until March 31, 2000. Respondent then failed to file an objection or to
| , appear in court. The court entered another order, dated March 17, 2000 and filed March
31, 2000; requiring respondent to return the funds, with interest.

| On April 7, 2000 the court issued an order requiring respondent to pay a $5,048
legal fee t6 thé clinic. Respondent failed to comply with both orders. Professor Hardwick

became concerned that respondent was no longer retaining the funds in his trust account.




. On April 26, 2000 she filed a grievance against respondent. Respondent did not remit the

i $15,0(M), vﬁthout interest, until September 27, 2000, five months after the grievance was
" j ﬁled. According to Professor Hardwick, in December 2000 the clinic accepted a
" “moderate payment” from respondent, in settlement of his obligation to pay the clinic’s
\ attorneys’ fees.
i The OAE auditor rtestiﬁed that, when she conducted a demand audit of
v respondcnt’s records on June 26, 2000, she asked respondent about his failure to disburse
the funds to Professor Hardwick. He replied that his practice had become a series of fires
to be put out ahd that the Hardwick matter had not been burning hotly enough. From June
until the secoqd audit visitation in October 2000, the auditor stressed to respondent the
importance of disbursing those funds immediately.

For his part, respondent did not dispute the above facts. He contended that he had
indicated to Professor Hardwick’s predecessor, Professor McLaughlin, that he would be
filing a motion to vacate the order requiring him to turn over the $15,000 to the tenant.
Accordmg to respondent, McLaughlin had asked respondent to delay filing the motion
ﬁntil Séptember, because there were no students working at the clinic during the summer,
to whom he could assign the motion. Respondent stated that, after he had put the file aside,

he had forgotten about it.




~ The complaint charged respondent with violations of RPC 1.15, presumably (b)
) (falhn'e to promptly deliver funds to a third person), RPC 3.2, RPC 3.4(c) (failure to obey

an abhgatlon under the rules of a tribunal) and RPC 8.4(d) (conduct prejudicial to the

ey ,‘ adnumstratlon of justice).

‘T'Le’ttéfitead I"ioiations
'fhe complaint charged that respondent’s letterhead was misleading because it
listed a New York office. Although respondent was admitted in two federal district courts
in New York, he was not admitted in the New York state courts. In addition to a sample
" léﬁérhcad, the presenter introduced into evidence a June 3, 1999 letter from respondent to
aNew]J ersey client, in which he invited the client to contact him if he can be “of further

. “‘ass:stance to you in the State of New Jersey or the State of New York.”
| The complamt alleged that respondent’s letterhead was also misleading because it
- smted that the law firm of Janoff & Gurevich (“T & G”) is “of counsel.” J & G is a law
inrm vnth ofﬁces in New York. The presenter argued that the letterhcad was misleading
';because it indicated the existence of a partnership or similar relationship between
| "‘feSpdndenf and J & G, when none existed. The complaint referred to Advisory Committee
‘ (.;r"'z Professional Ethiés Opinion 522, 112 N.J.L.J. 384 (1983), which held that a New

' Jersey law firm could not list on its letterhead a Pennsylvania law firm as “of counsel”




bacausc the law firms did not have a partnership association, but simply referred cases to
reach othcr The complamt also cited Committee on Attorney Advertising Opinion 21, 147
N J L J 979 (1997), which held that an attorney may be designated as “of counsel” ona

ilaw ,firm’s lettcrhead and other communications “as long as an attorney’s rel’ationship

7 thh a law ﬁrm is close, ongoing, and involves frequent contact for the purpose of

}“ N &

’prowdma

tation and adv1ce.
On Fé%mary 15,2001, respondent replied to an OAE inquiry as follows:

~Janoff & Gurevich (‘7 & G’) have been ‘Of Counsel’ to this office for a
number of years . . . I am not a partner in the firm and they are not partners -
in my New Jersey practice, although Alexander Gurevich, Esq. is admitted
to practice before the Courts of the State of New Jersey. The firm has
referred substantial numbers of clients to me over the past decade for
handling after performing some work on their matters. We are part of each
other’s law firms. Notwithstanding the ongoing business relationship
between our practices, the fees divided reflect quantum meruit, rain-making
factors, facilities accommodations, translation services for Russian-
-speaking clientele, extent of services rendered and claim viability pursuant
to the decision in LaMantia v. Durst, 234 N.J. Super. 534 (App. Div.) certif.
~den.,-118 N.J. 181 (1989). . . . As a matter of mutual convenience, I have
. used the New York offices of ] & G on many occasions to meet with
g chents Over the years they have used my offices for the same purposes. .

ReSpondent contended that, although he is not admitted to practice law in the state
| of New York, he believed, and still believes, that it is permissible to include his New
Ydrk office addréss on his letterhead because of his admission in the federal district
courts of New York. He denied that he had any intent to mislead clients or that he

_ obtained clients due to the listing of his New York address on his letterhead.



With respect to his relationship with J & G, respondent stated that, when he met
themembers of the firm, they needed help on their New Jersey cases. J & G initially
referred about seventy cases to him. Respondent testified as follows:
I’ve worked on cases of theirs, both New York cases where I’'m not
admitted but where I can do research and help them out and give them
ideas. Helped them on their New Jersey cases that they’re settling
o themselves, maybe they have some issues arising. I’ve gone to federal court
- for people charged with criminal offenses in the eastern district in — and
Brooklyn. . . . I know them on a social level. . . . On a legal level, I've done
~ everything they’vc ever asked of me and shared their offices and they’ve
.- shared mine. Used their offices for meetings with my clients exclusively,
plus the ones that we shared.
[1T158-159]"
The complalixit charged respondent with violations of RPC 7.1(a) (false or misleading

~ communication about the lawyer) and RPC 7.5(a) (use of letterhead that violates RPC

7.1 (a)).

Recbrdkeeping Violations
In his’ answer to the complaint, respondent admitted that he (1) maintained client
‘led"gér cards with debit balances; (2) maintained inactive trust ledger balances for an

. gxtended period of time; and (3) failed to separately maintain funds held in a fiduciary

o 1T refers to the transcript of the April 30, 2002 DEC hearing.
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capacityf%t the DEC hearing, however, the presenter agreed to dismiss the first and third
o charges becausc respondent had cured those dcﬁ‘ciencies after the demand auditp |
| E . /The.aud)itor’s téstimony that réspondent failed to reconcile his trust account was
3 not rebutted ”

- The cdmpiaint charged respondent with a violation of RPC 1.15(d), as well as R. |

1:21-6 (recordkeepmg requirc;,ments).

The Orthmann Matter
~ Respondent represented a minor, Felicia Bennett, in a personal injury action
- arising out of a July 28, 1995 accident. On November 7; 1996 respondent issued a “letter

of protection” to a medical provider, Sports Medicine of Teaneck (“Sports Medicine™), in

e which’hc represented that “[w]e will be glad to protect you out of the proceeds of any

' :settlcme‘rflt or judgment in this matter and pay your fee prior to any disbursement to our

: cli@t.” Rcép(mdent had settled Bennett’s case for $17,500 in August 1996, three months

y beforc he i’ésited the letter of protection. In January 2000 respondent received additional

B setﬁementiproceeds of $2,700. He did not remit any monies to Sports Medicine, disbursing

| 31,800 to hls client and keeping $900 in his trust account. Sports Medicine’s lien

~ amounted to $637.50.
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Dtmng an April 12, 2001 telephone conversation with George Orthmann, an
" iattomey representmg Sports Medicine, respondent stated that he would remit the funds in
a few weeks. In May, June, August and September 2001 Orthmann left telephone messages

forrespondent, who did not return his calls. By this time Orthmann had sued Bennett’s

:  parents, who filed a bankruptcy petition and obtained an order discharging the debt.

Orthm“n’senly recourse f(;r payment of the lien, thus, was against respondent.

o On (Q(ct"ober 1, 2001 the OAE notified respondent’s counsel of the Orthmann

grlevance, askmg for an explanation. On October 15, 2001 the OAE sent a follow-up

letyterk'to ’. féspondent’s counsel. Respondent did not reply to the OAE’s requests for

informatiqn., The »OAE then filed an amended complaint addressing this matter and

incorporating by reference the allegations of the original complaint. Respondent did not

file an answer to the amended complaint.

“ At the eﬂﬁcs hearing, respondent’s counsel’ moved for dismissal of the amended
k Mlaint. Hc a;rgued that, because respondent was not holding funds for a client, he had

" no obligati'oh to ’Sports Medicine beyond maintaining the funds in his trust account.

According to this argument, respondent had no obligation to release the funds, only to

2  Respondent’s counsel at the ethics hearing was not the same attorney who appeared

before us.
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hold them intact in his trust account.” Counsel asserted that Sports Medicine’s remedy
‘'was to sue respondent for the funds. Counsel further contended that, because respondent

~did not dispute the factual allegations of the complaint, counsel had made a “tactical

(}eciSion” not to file an answer to the complaint.

, At the April 30, 2002 ethics hearing, respondent tendered $600 to Orthmann. At
| tiief May 13, 2062 ethics h::an'ng, respondent’s counsel represented that Orthmann had
cénﬁrmed to him that he had received the balance of the lien.

Thé amended complaint charged respondent with violations of RPC 1.1, RPC 1.3,
RPC 32, RPC 8.4(c) and RPC 8.1(b) (failure to reply to a lawful demand for information

. froma disciplinary authority) with respect to the Orthmann matter.

Mitigation
In mitigation, and not as a defense to the ethics charges, respondent cited certain
- -personal problems that he experienced at the time of the above events. He stated that, on
the day aﬁer"his son was born, in May 1994, his wife was unable to move her arm due to
i'heumatéid‘anhritis. This condition prevented her from caring for their son. The ensuing
_chemotherapy treatment caused his wife to sleep for several days in a row, usually during

. the weekends, when he was available to care for their son. As a result, he claimed, he

It is unquestionable that the funds remained intact in respondent’s trust account.
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erked at his law office all week and cared for his son every weekend. In addition,
: ‘respondent’s’ son was diagnosed with autism at the age of two. The additional stress
‘éggi:‘iavated respondent’s wife’s disease. Respondent and his wife hired therapists, at their
‘ expensé, to try to improve their son’s condition. They committed substantial amounts of
time and funds to obtaining therapy for their son and placing him in a specialized school; '
| Although the e-ducational ;xpenses were paid by the local school district, the cost of
therapy was not covered by insurance or any government program. During the first year
following the autism diagnosis, the cost of therapy amounted to $60,000. Respondent and
his wife sought marital counseling because of the toll that these difficulties exacted on
their relationship.
At some point, respondeﬁt relocated to Mercer County because his son was
attendi‘ﬁg school in Princeton. After commuting to Hackensack for two years, respondent
§Btaiped a position with a Mercer County law firm.* Respondent testified that a Mercer
County attorney and former chair of a district ethics committee had agreed to serve as his
proctor Rcspondent had met with the attorney about five times, beginning in February
2602. In addition, a former OAE auditor agreed to assist the proctor and to reconcile

: resﬁondent’s bank accounts.

‘After the ethics grievance was filed, the law firm asked respondent to leave.
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- In 1999 réspdndent contacted the Lawyers’ Assistance Program, which referred
him to William Pursley, a licensed professional counselor. Pursley testified that

approximately sixty percent of his practice is comprised of treating patients who are

~ addicted to ‘drugs, alcohol, gambling and s0 forth. The remainder of his‘ practice is

. de#;)ted to treating patients with adjustment or mood ,disordérs.

’ Pursley ﬁeated resgondent on twenty-six occasions between August 1999 and
December 2000. He diagnosed respondent with adjustment disorder with mixed
dlstmbance of emotions and conduct. Pursley described this condition as follows: “It’s an

iﬁaﬁility"m deal with life successfully and adjust to the type of stressors that we all have
o fo ji‘dt:'al’ with but are greater than normal amount.” 2T51°. When asked by the panel,
| Pursley agrced that that behavior would simply be referred to as “procrastination,” if not

| ferthe diagnosis of adjustment disorder. He further opined that respondent probablyuée«d

¥

oer fination ‘as a “coping mechanism,” before the emergence of the stressors in his
i hfa Awordmgto Pursley, adjustment disorder results in depression, anxiety and inability -

to eonc@ntrate fully, causing a cycle of more procrastination and stress. When asked how

o rcspondent had been able to successfully represent other clients during this difficult

period, Pursley expressed surprise that respondent’s misconduct was limited to three

élientyfmatte;‘s. Pursley opined that, if respondent continues to receive weekly therapy and

3 2Trefers to the May 13, 2002 DEC hearing.
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“to work on the stressors by learning relaxation techniques and time management and
‘assertiveness, _his prognoéis is very, very good.” 2T14.

Réépondent stopped trcating with Pursley in December 2000, when Pursley
relocated to Pennsylvania. Pursley récommended that respondent continue treatment with
: ‘a‘.ﬁ'other therapist. Although respondent again contacted the Lawyers’ Assistance

Program, he w;is told tha; the program could not find anyoﬁe to help him. Because

, rcspondem made no effort to locate a therapist through other sources, he received no
treai;néni f'aftcr December 2000. At the ethics hearing, both respbndent and Pursley
: testlﬁed ;ﬂaaf:«‘réspt‘)ndent would be resuming treatment with one of two therapists whom
‘tespo'ndent ‘had recently contacted. In Pursley’s opinion, continuing therapy would
* prevent a recurrence of respondent’s conduct. He further explained that respondent would
benefit fropl a sﬁpportive environment, such as assistance from a proctor and someone to
reconcile his accounts. Pursley also predicted that a suspension from the practice of law

would be counterproductive to respondent’s treatment and harmful to his recovery.

| The DEC found that, in Odessky, respondent violated RPC 1.1(a), RPC 1.3, RPC

* 1.4(a)and RPC32.
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| Iﬁ Hardﬁick', the DEC determined that respondent violated RPC 1.15(b), RPC 3.2,
RPC’3;4@ and RPC 8.4(d).
$ As "'tof the letterhead charges, the DEC found that its contents were misleading, |
éiving the Lappcarancé that respondent was admitted in the state of New York. .
| Spemﬁcally, the DEC noted that the letterhead listed a New York address, without
| ’dzst:iosmg that rcspbndent was admitted only in New Jersey.
Becau%e the DEC found the existence of an “of counsel” relationship, it concluded
| thatk,fas;)ondent did not violate Committee on Attorney Advertising Opinion 21, which
. pemnts law firms to designate attorneys as “of counsel” on their letterhead, as long as the
rélaﬁbnship is “close, ongoing, and involves frequent contact for the purpose of providing
consultatxon and advice.”
The DEC fulther found that the letterhead violated ACPE Op1n1on 522 because it
3 listed“the mcmbcrs of J & G, an out-of-state law firm in which one of the members is not
; lmensed in New Jersey. According to the DEC, respondent’s letterhead would have been
. benniésibie‘ if there had been a partnership arrangement with J & G.
“The DEC found that respondent violated the recordkeeping rules by failing to
’réc%dﬂcile his trust account quarterly and by permitting the Orthmann and Hardwick

" balances to remain in his trust account for an extended period of time.

e
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| In the Orthmann matter, the DEC rejected respondent’s contention that, because
he did not havg an attorney-client relationship with Sports Medicine, he had no obligation
to disburse the funds to Sports Medicine. The ’DEC, thus, found that respondent exhibited
1ack of &ﬁigencc and failed to expedite litigation. It declined, however, to conclude ﬁat :
réspondent;s failure to disburse the funds constituted gross negligence or conduct
‘iﬁvolving disho.ﬁesty, fraudi deceit or misrepresentation, finding no evidence that, when
rpépondenf i;sued the leﬁer of protection, he had no intention to honor it. Finally, the
DEC found that rcspdndent failed to cooperate with disciplinary authorities.

Thev DEC found the following mitigating factors: (1) personal problems; (2)
’;ledicalfprob!ems; (3) contrition and remorse; (4) admission of wrongdoing; (5) absence
| of personal gain; (6) subsequent remedial measures in coordinating a supp’orf system
: incluvdingi therapist, proctor and auditor; and (7) no disciplinary history. The following -
were ‘ciAted as aggfavating factors: (1) disregard of three ,0011112 orders; (2) failure to
e coqperate w1th disciplinary authoritiés; and (3) pattern of misconduct, as shown by the
| faﬁfureto exercise reasonable diligence in two matters, failure to expedite litigation in

lthre‘e matters and failure to abide by more than one court order.

" The DEC recommended a three-month suspension.
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’ Following a de novo review of the record, we are satisfied that the DEC’s finding
that respondent’s conduct was unethical is supported by clear and convincing evidence.
N In Odessky, there is no doubt ‘that respondent failed to take the necessary action to
obtam and disburse the settlement funds for his client. After the matter was settled in
8 Fchmary ',\_1:997,‘resp<’i)ndentrfailed to prepare a relea_se. After waiting for about nineteen
| monihé,j the defendant’s attorney obtained a September 16, 1998 order allowing' the
dcféndant to deposit the settlement proceeds into court. Because respondent failed to
. provide a release within thirty days, the defendant’s attorney deposited the funds into
court. Iﬁ‘August 1999, about two and one-half years after the case was settled, Qdessky
tried to obtain information about its status, indicating that efforts to contact respondent |
during the past eighteen months had been unsuccessful. Despite respondent’s
. rcpr’esénta;ﬁén that he would review the file and contact Odessky, he failed to do so.
" Rés%ponﬂént, thus, failed to communicate with Odessky and to keep him informed of the
. status of thé matter, in violation of RPC 1.4(a).
’vRespondent’s neglect of the file continued even after the grievance was filed.
Although he stated in a March 9, 2000 letter to the DEC that he was delivering a release
and would be obtainihg his client’s funds, he waited almost one year, until February 7,

| 2001, tb'ﬁle the motion to withdraw the funds from the court.
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o Rgépondent demonstrated gross neglect and a lack of diligence, in violation of
.RPCj:l-.l.(a) and RPC 1.3, as follows:
° | he failed to prepare a release after the case was settled;
,‘ 0 - he failed to reply to the notice of motion compelling him to draft a release;

e he failed to comply with the September 16, 1998 order requiring him to prepare a
release; -

¢ he failed to review the ﬁle and contact Odessky, as he promised in his August 27,
1999 letter;

o he falled to ﬁle a motion to turn over funds until eleven months after he indicated
in a letter to the DEC that he would do so; and

o he failed to disburse funds to his client until more than four years after the case
had settled.

Because the matter had terminated, however, and there was no litigation toy
expedite, we did not find a violatioﬁ of RPC3.2.

In the Har;dwick matter, respondent again failed to disburse funds, this time to his
adversary in a landlord-tenant matter. After the complaint was dismissed for failure’ to
comply with discovery orders, respondent ignored an April 3, 1998 order requiring him
" to distribute $15,000 to the tenant, represented by Professor Hardwick of the Seton Hall

~ Law School Clinic. For the next two years, respondent ignored the efforts of the clinic’s
attomeys and students to enforce the order. After Professor Hardwick finally filed a

motion for the turnover of the funds, respondent obtained an eleventh hour adjournment.
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5 i He then failed to file any opposition to the motion or to appear in court on the extended

ﬂ retum date.” In addition, respondent failed to comply with the March 31, 2000 order
requmng him to disburse the funds to Professor Hardwick and with the April 7, '2000‘
'crderférequiring him to pay the clinic’s attorneys’ fees of $5,048. Five months after the
grievaxiee was ﬁled, six months after the second turnover order and three years after the
_ ﬁrst tur’no.verkc;rder, réspo;dent finally disbursed the $15,000 to Professor Hardwick.
About t§vo months later, he made a “moderate payment” towards the clinic;s attorneys’
rfees,.
e .Respondent’s failure to disburse the funds to Professor Hardwick violated RPC
1.15(b), requiring attorneys to promptly deliver funds to a third party. In addition, his |
| failure to obey the two court orders requiring him to turn over the funds violated RPC
| 34(0) and RPC’ 8.4(d). As in the Odessky matter, however, we dismissed the charged
Vici;latian of RPC 3.2 because respondent failure to disburse the funds occurred after the
litigation had been concluded.
. ,As’té the ’\letterhead, we found that it was misleading because the listing of a New
York ‘ad)drciss gave the appearance that respondent was admitted to the New York bar,
: v?hgn he was admitted oﬁly in the federal courts in that state. If respondent wished to list

’a?Ncw York address, he should have indicated that he was admitted only in New Jersey
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| | | and the specific federal courts in New York. Respondent’s letterhead, thus, violated RPC
. I(a) and RPC 7.5(a)
Thc,”DEC found that respondent’s letterhead also violated ACPE Opinion 522,
| ptohlbltmg ‘a law firm from listing on its letterhead a Pennsylvania law firm as “of
Qauﬂsel’% if Cthe law firms simply refer cases to each other and do not have a partnership
relatlonshlp, as found by the DEC. The DEC found that respondent’s letterhead did not
vxolate Commitiee on Atio}ney Advertising Opinion 21, permitting law firms to designate
MCys as “of counsel” if the relationship met certain criteria. Here, the DEC found that
an “‘of counsel” relationship existed between respondent and J & G. There is support in
" the record for that finding. Respondent testified that (1) J & G initially sent him seventy
cases, (2) he worked on those cases for them; (3) they worked on his cases; (4) they each
- shared the otﬁér’s office; (5) they divided fees in accordance with nutherous factors; (6)
he appeamd in court for their clients; and (7) he performed other tasks for J & G.
) | ACPE Opinion 522 states that it is improper for a law firm to list an out-of-state law
firm on lts létterhead if the law firms are not partners and merely refer cases to each other.
= That o‘pinion does not prohibit law firms from listing an out-of-state law firm as “of
‘bc‘;ounsei” if the law firms have a bona fide “of counsel” relationship. Because respondent
| had an “of counsel” relationship with J & G, it was not improper for him to list the firm as

“of counSel” on his letterhead. Respondent’s letterhead indicated that, although Gurevich
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wasadmmed in New York and New Jersey, Janoff was admitted only in New York. We,
. o thua, declined to find that the listing of J & G as “of counsel” on respondent’s letterhead
Ask fé;the recordkeeping violations, the presenter agreed to dismiss the charges that
| ;re‘spendent .inaintained ciicnt ledger cards with debit balances and failed to separate funds
heid in a ﬁduc.iafy‘ capacit;. Respondent conceded that the Hardwick and Orthmann

funds remained in his trust account for an extended period of time. In addition, the

o ‘ auditor’s tzéstin'wny that respondent failed to reconcile his trust account was not rebutted.

; "‘Although respondent was not spec1ﬁcally charged with failure to reconcile his trust
‘ }aet:Ount, the record developed below contains clear and convincing evidence of thati
g\nolatwn Respondcnt did not object to the admission of such evidence in the record. In
*hght of the foregomg, we deemed the complaint amended to conform to the proofs. R
. 4’:9—3_2;’In r’e Logan, 70 N.J. 222,232 (1976).

| In the Orthmann matter, we were unable to accept respondent’s argument that he
K had no dﬁty to Sports Medicine, Orthmann’s client, because of the absence of an
Vattoi‘ney-client relationship. RPC 1.15(b) requires an attorney to promptly deliver to a
third party funds or other property that the third party is entitled to receive. The rule does
: not,l’iﬁiit an :attorney’s \obli'g.ation in this regard to clients only, but expressly refers to

th;td ‘partiés. Moreover, the letter of protection that respondent issued specifically
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;iprovidked that he would remit Sports Medicine’s fee before disbursing funds to his client.
Yet, heydisb\;rsed $1,800 to his client and retained $900 in his trust account, presumably
B for Sports Mﬂdxcmc He then ignored Orthmann’s numerous attempts to contact him and

o faﬁledtévflyllﬁlliﬁisi‘oWn promise to remit the funds. He finally disbursed most of the funds

to Orthmann at the first ethics hearing and paid over the balance before the <second

héarihg. : )

Respohdent ‘clearly violated RPC 1.15(b) in this matter. Although he was not |

e i‘spec'iﬁcally ch’argedn with a violation of RPC 1.15(b), the facts recited in the complaint

gave him sufficient notice of the alleged improper conduct and of the potential violation -
" of that RPC.

We determified to dismiss the remaining Orthmann charges. Because respondent’s

- misconduct did not rise to the level of gross neglect, we dismissed the charge of a

. ‘vidlativt‘m of RPC 1.1(a). In addition, RPC 1.3 requires an attorney to “act with reasonable
&iligencé and promptness in representing a client.” It is clear from the record that Sports
e Medzcme was not respondent’s client. As to the failure to expedite litigation,
responﬁents failure to disburse the funds violated RPC 1.15(b), not RPC 3.2. We,
ﬂi&éfore, dlsmlssed that charge. Moreover, thete was no indication that, when respondent
issued the féétér of protection or represented that he would disburse the funds shortly, he

, intended to deceive Sports Medicine. In other words, his failure to fulfill his obligation
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_does not, ’on its own, establish a misrepresentation. Accordingly, we also dismissed the
char-ged vidlation of RPC 8.4(c).

»‘We also disagreed with the DEC’s finding that respondent violated RPC 8.1(b).
" The evidence clearly showed that the OAE’s letters in the Orthmann matter were sent
direcftlyto respondent’s counsel. There was no evidence presented that respondent was
even aWarc'tha-t those leﬁ;rs had been sent. Moreover, respondent’s counsel contended
" ﬂlat, because respondent did not disagree with the factual allegations in the amended
complaint, counsel had made the decision not to file an answer. Respondent should not be
| disciplined for counsel’s inaction.
In sum, in Odessky, respondent exhibited gross neglect, as well as lack df ‘
& fiydi\ligeﬁce, aﬁd failed to communicate with the client; in Hardwick,‘ he failed to promptly
delivér"funds: to a third person, failed to comply with two court orders and engaged in
oouﬁuct prejudicial to the administration of justice; he used misleading letterhead that
| ,gave the appearance that he was admitted to the bar in the state of New York; he failed to
comi:ly with recotdkeeping requirements; and in Orthmann, he failed to promptly deliver
funds to a third person.

Attorneys who have committed a combination of the violations presented here

have received reprimands or short-term suspensions. See, e.g., In re Schiavo, 165 NJ.

533 (2000) (three-month suspension in a default matter in which the attorney failed to
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ptomptly deliver funds to a third party; failed to communicate with a client in a second
- matter; failed to act with reasonable diligence, failed to communicate with a client, failed
3 }}ta‘reﬁmd‘ an unearned fee and misrepresented the status in a third matter; and failed to act

jlwml_reasonable diligence and to communicate with a client in a fourth matter); In re

,;,_.‘.J{Gilbert, 159 "N.J. 505 (1999) (three-month suspension where the attorney failed to

o | promptly rctum funds to his client’s former spouse in an effort to obtain payment of his

‘f‘e”é fx:om his clyient and failed to respect the rights of third persons); In re Saavedra, 147
- | NJ. 269 (i997) (three-month suspension where the attorney engaged in gross neglect and
apattemof neglect, displayed lack of diligence, failed to communicéte with a client,
falled to retum an unearned retainer to a client, engaged in conduct involving dishonesty,

fr&ud, ﬂ&eit “or misrepresentation and engaged in conduct prejudicial to the
: adtmmstratlon of justice); In re Lesser, 139 N.J. 233 (1995) (three-month suspension
wﬁerg: the attorney failed to promptly notify a client of receipt of funds and to promptly
deliver those funds, failed to comply with recordkeeping requirements and failed to
| cdinmunicate with a client; attorney héd a prior private reprimand)§ In re Breig, 157 N.J.
630 (1999) (reprimand where the attorney failed to promptly remth funds received on

beha‘lf of a client and failed fo comply with recordkeeping rules; numerous mitigating

" factors were considered).
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Here, as in Breig, there is substantial mitigation. Respondent’s wife and son were
both diagnosed w1th serious conditions. Because of those illnesses, respondent was
R reqﬁired %é‘bc the c;areg'iver to his young son, while trying to maintain his solo law practice,
. conunu’te long distances and search for therapists and educational facilities for his son. He
: ‘and hls Wlfe underwent marital counsehng Although it is difficult to explain why only
sam*e cas&s were ngglected and why respondent did not take the simple step of distributing

funds tei Whiéh individuals were entitled, respondent was dealing with very troubling

o wsuss Momover he has no disciplinary history, demonstrated contrition and remorse,

o admltted his wrongdomg (with the exception of the letterhead violation), was not

'yli}?mqtlvated by personal gain and has taken remedial measures by arranging to continue
with therapy and by retaining a former OAE auditor to assist him with his recordkeeping.

~ The DEC found as aggravating factors respondent’s disregard of three court
ordem failure to cooperate with disciplinary authorities and pattern of misconduct, as
‘derrhmnstmted by the failure to exercise reasonable diligence in two matters, failure to
,‘ dxpedlte lmgatxon in three matters and failure to abide by more than one court order As
dlscussedh above, the charges of failure to cooperate with disciplinary authormes, faﬂurc
:‘to exy;pedVite‘ litigation and lack of diligence in éne of the matters were dismissed.

"fMoreover,. although respondent failed to comply with court orders requiring him to
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’disburse funds, his failure to do so was an independent violation, not an aggravaﬁng
- factor.
Based on the substantial mitigation in this case, we unanimously voted to impose a
répﬁﬁland. Two members did not participate.
| We further required respondent to reimburse th)é}Disciplinary Oversight

~ Committee for administrative costs.

'5: f/’ . / 2/'
By: 7/ ; %/\ ' (E(
ROCKY’L.PETERSON
Chair '

Disciplinary Review Board
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