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To the Honorable Chief Justice and Associate Justices of
the Supreme Court of New Jersey.

This matter was before wus on a recommendation for
disbarment filed by a special ethics master, based on
respondent's knowing misappropriation of c¢lient and law firm
funds. The spécial master also found that, in a number of client
matters, respondent engaged 1in gross neglect (RPC 1l.1l(a))
pattern of neglect (RPC 1.1(b)), and a lack of diligence (REC

1.3); failed to communicate with his clients (RPC 1.4(b) and

——



(c)): engaged in a concurrent conflict of interest (RPC
1.7(a)(1)); entered into an improper business transaction with a
client (ggg 1.8(a)(1)-(3)); provided financial assistance to
clients in connection with pending or contemplated litigation
(RPC 1.8(é}}; failea to safequard funds {ggg 1.15(a)); failed to
keep aisputed propertsteparate and intact until thé dispute was
resolved (RPC 1.15(c)); failed to expedite litigation (REC 3.2);
knowingly made a false statement of material fact or law to a
tribunal (RPC 3.3(a)(1l)); committed a criminal act that
reflected adversely on his honesty, trustworthiness, and fitness
as a lawyer (RPC 8.4(b)); engaged in conduct involving
dishonesty, fraud, deceit, or misrepresentation (REC ‘8.4(0));
and engaged in conduct prejudicial to the administration of
justice (RPC 8.4(d)).

For the reasons set forth below, we accept most of the
special master's findings and recommend respondent;s disbarment
for the knowing misappropriation of client and law firm funds.

Respondeht was édmitted to the New Jersey bar in 1982. At
the relevant times, he was a shareholder in a Belleville léw
firm currently known as Gaccioﬁe & Pomaco'(the Gaccione firm).
Aé of the filing of the formal ethics complaint, respon&ent
maintained a solo practice in Mountainside.

Respondent has no history of discipline.



On May 3, 2010, at the behest of his partners, respondent
self-reported a potential ethics violation to the Office of
Attorney Ethicé (OAE). On February 7, 2011, the Gaccione firm
reported to the OAE that respondent might have ' committed
unethical conduct in other matters. On February 11, 2011, the
Gaccione firm terminated its relationship with . respondent.
Thereafter, the firm provided the OAE .with more detailed
information regarding respondent's conduct, as recounted below.

’By way of background, respondent was an attorney with the
Gaccione firm from 1993 until his separation in February 2011.
His primary area of practice wasbplaintiff personal injury and
commercial litiqatioﬁ. At the time of‘ﬁis‘separation from tﬁé
firﬁ;trespondéﬁt.hadubeeﬁ én équity paftner fér thifﬁeen'yéérs
énd was in charge of the‘litigation department.

As a éhareholdex, - respondent &as a signatory to the
Gaccione firm;s trust and busineés accounts; two of which were
haintained at Tnvestors Sévings Bank (ISB). Respondent also héld
séveréi pefsonal accounts at ISB.

The most significant aspect of this‘éase‘involves claims
ﬁhét respondent knowingly ‘misappropriated'Abdth clieh£ trust
funds and law firm funds. éenerally, he did soAby'attributing
varioﬁs disbursements to ciiedt matters 'uhreiated to the

particular disbursement. Thus, to explain the mechanics of



respondent's migconduct, we find it necessary to provide details
about the Gaccione firm's accounting and recordkeeping
practices.

Barbara Fleming, the Gaccione firm's longtime bookkeeper,
testified that she was not authorized to direct the deposit or
the disbursement' of funds in and out of the firm's attorney
trust and business accounts, but, rather, did so as instructed
by an attorney or a secretary, acting on the attorney's behalf.
With respect to deposits, the instruction took the form of a
wdisbursement sheet," which reflected the client's name and the
matter number, contained a "receipts” section, and allowed each
client's trust account funds to be tracked in journal form.

Fléming issued trust account checks, aléo upon presentation
of a disbursement sheet, which reflected the client's name and
matter number, <the date, the payee, the amount, and an
explanation for the check. The matter number was placed on the
check, and the memo line identified the purpose of the
disbursement. Only partners with signatory authority were
authorized to sign trust account checks.

Fleming testified that respondent never requested a trust
account check that she could not issue, due to a lack of
sufficient funds Dbecause, she explained, "I never have

insufficient funds." Respondent confirmed Fleming's testimony.



Moreover, he was not aware of a single instance in which the
trust agcount balance was below the amoﬁnt that the account
should have held on behalf of all clients. Thus, respondent
contends, a forensic accounting was required to establish
whether the trust account ever had a shortage or‘whether he had
knowingly hisappropriated funds.

According to respondent, business account funds belonged to
the partners. He claimed that the firm had "no written or oral
understanding as to any protocols or procedures” regarding the
use of businéss account funds and expense accounts. Similarly,
GécéiOne shareholdef Aldo DiTrolio, also a éignatory to thé
firm's trust and business accounts, couid not recall receiving
ény specific instructions with respect to the use of those
fuhds. Nevertheless, Fleming and respondent tesiified ‘thét
completed disbursement sheets also were réquired for business
account deposits énd;disbursements.

Gaccione, who'éiﬁned most of the businéss éccount checks,
acknowledgéd tha£ there was ﬁo Qritten procedure regardingAthe
use of the business account. He explained'that‘thé pﬁfpose'of
the bcsiness éécount was t§ pay‘firm’bills and tha£ no‘signatory
waévauthorized‘té‘péy‘a client's personal expeﬁses‘with aﬂother

client's retainer or with firm funds. Thus, neither Gaccione nor




Frank Pomaco, the other name partner in the Gaccione firm, would
authorize such a disbursement.

Non-cogtinqent fe¢ cases represented about fifty percent of
the firm's annnal caseload. Respondent estimated that, during
his last five years or so with the firm, forty percgnt‘of‘his
-work was "retainer generated." At. the time,_‘his' caseload
ayeraged‘about 150 matters. Thus, respondent claimed that, at
" any given time, the trust account held legal fees totaling
"north of $100,000, in the six figure range.”

As shown below, respondent's claim that the trust account
"held an "equity cushion" was the primary basis‘underl§ing his
defeﬁse to the knowing‘misappropriation charges. In addition, he
claimed that, although he‘requested the issuance of checks in
é§nnection with various client matters, his references to those
client ma£ters were a necessary expediedt té gain access to the
firm funds in thé "equity cuéhion."‘Respondent, thus, asserted
that the particular client matters were selectea, based on his
knowledge that funds were available to‘that client's credit, but
he insisted that the funds that were disbursed belonged to the
firm,.not the client. Fihally, respondent maintained that, as ah
equity partner, he was authorized to use firm funds for his own
puﬁpcses;

We now turn to the facts underlying each client matter.




MICHAEL GARRONE (XIV-2011-0062E)

on December 6, 1996, Garrone retained respondent to
represent him in a personal injury action, arising out of a
September 12, 1996 work-site accident. On September 4, 1998,
respondent filed a complaint against a  number of - defendants,
including Fairchild Construction Co., 1Inc. After Fairchild
g defaulted} the court entered a November 5, 2001 judgment against
the company for $151,031.26, plus interest and costs.

ARespondent was unable to enforce the Jjudgment because he
could not locate the insurance carrier that had bonded the job.
He cléiﬁéd ‘that} from the moment the judgmen£< was obtained,
Garrone was madé aware of the‘difficulty in coliecting on it;
Nevertheless, respondent eventually told Garfoné that he had
been sucéeséful° Respondent fabricated several motions, orderé,
and other pleadings ‘demonstrating both his effortsA and ﬁis
success in coliecting on the judgment.

»’Résﬁon&eﬁt acknéwledqed Ahaving created several documents
tﬁét,‘purﬁortedly, Wéré éithér sﬁbmitted té,’ﬁrkgenerated by,
the courélin thekGarroﬁé matﬁer, betweéﬁ'March 2009 ahd Mérch
2010. He»explained thai he did so because GarfoneAha& expreéséd
impatienée, aﬂd‘respondeﬁt neéded'“to'buy some'time;" by showing

Garrone that he was trying to obtain the money.




Some of the documents were purportedly stamped with an
official Superior Court clerk stamp, which respondent stated he
had found in an office desk drawer. He admitted using the stamp
on the documents identified.

Two of the fictitious documents +hat respondent created
purported to be prepared, signed, and filed by Wilentz, Goldman
& Spitzer attorney Gregory J. Castano. These documents were &
purported motion by one of the defendants to stay payment of the
judgmént pending an "appeal" and a certification in support of
the motion. Castano denied ever having been employed by the
Wilentz firm, or signing any document relating to, or even
having any knowledge of, the Garrone matter. Respondent admitted
that he, not Castano, had drafted the documents and that he had
signed Castano's name.

Respondent provided copies of the phony documents to
Garrone only, and did not intend for them to be distributed to
anyone else. None of the documents was filed with the court.

Respondent prepared two other fake documents: a calculation
on the $151,031.26 judgment obtained in Garrone's favor,
reflecting an additional $103,317.78 in accrued interest, and a
"closing statement," dated March 30, 2010, reflecting a
$254,619.11 grosé recovery, with a net amount of $169,311.02 due

to Garrone. He denied giving the closing statement to Garrone.



In addition, on August 21, 2009, a $775 trust account check
was issued to Garrone, containing the matter number for Infinity
Mortgage Corporation (Infinity Mortgage) and ,the notation
"INTEREST." This disbursement was unrelated to the Infinity
Mortgage matter, however. According to respondent, the purpose
of the §775 trust account check was to demonstrate to Garrone
that some interest had been collected on the(judgment.

Respondent explained that the Infinity matter number was
inserted on the trust account check to Garrone because "thé most
expedient way" to access the "substantial amount of firm fees”
in the trust account was to "write a matter nﬁmbef which would
ﬁave funds available" on the disbursement sheet. As showﬁ‘below,
fespondent used this séme method td obtain trust accéunﬁtéhecks
in éﬁher matters. |

.Embarrasséd by his failure to collect on the ‘judgmeht,
respondent decidéd to pay Garrone's share“bf the judgment with
his own funds;'Notwithstanding the $169,300.32 net amount shown
- on the‘ciosing statement, respondént asserted thaﬁyGarrone’s net
recovery was "something in the neighbofhood‘ of 50,000 plus."
Réspén&ént then obtained a bank dheck, ffom one of his personal
accoﬁnts, éigned‘é trénsmittal ietter toAGérrone, ahd érrangéd
for its deli?éry td him, DiTrblid, who ‘had éverheard

conversations that included Garrone's name and references to




"money .coming in . . . soon" intercepted the check, and asked
respondent for an explanation.

Responden£ misrepresented to DiTrolio that Garrone's case
had been dismissed..Thus, respondent wanted to pay Garrone the
recovery that respondent understood he would have received if
that had not happened. DiTrolioc told respondent that. he did not
think respondent "should continue on that path," and they agreed
that "this check shouldn't 1leave the office."™ DiTrolio
encouraged respondent to bring the matter to the partnership’'s
attention.

Theréafter, respondent explained the siﬁuaﬁion to the
shéfehoiders, who -replied that respondent should report the
matterAtb ﬁhé‘firm*stméipractice carrier. Théy agrééd théttfhé
chéckﬁ wbﬁid not be given to‘ Garrone, that they had to
"sﬁraighteﬁ'ouﬁJ the record with him, and that feépondent would
séif—report his‘actiéns‘to the OAE.

A coﬁple bf days later, respondent, in the preseﬁce of
Gaécione, confeéééd his actions to Garrone, ad&iséd him that he
had a cause of action égéinst the firm; and suggeétedvﬁhat‘hé
seek counsel. At this meeting, Garrone confronted respondent
about the previous nine-and-a-half vyears, askihg "{w]as it all

just lies," to which respondent replied "yes."

10




In the fall of 2010, Garrone filed a malpractice action
againgt respondent "and others." The matter was settled, with
respondent paying $62,500 toward the settlement, plus §7,500,
representing half of the amount of the firm's malpractice
ihsurénce policy deductible. In addiﬁion;khe reimbursé& the firm
thé ‘$??5 ‘tha£ ﬁad‘ beeﬁ paid ﬁo Garrone as “intefést,; bﬁt
éhafgéd tb the Infinit§ Mortgage,matﬁer. | |

The Gaccidhe firm‘did not learn of respondent's fabrication
of documents in the Gafrone matter until after it had been
served with Garrone's malpractice complaint. DiTrolio, who
reviewed fhe Garrone file in cbnhection. with the litigatioﬁ,
ﬁncovéfed the fictitioué documénts,’whicﬁ he concluded were ﬁnot
aﬁfhéntic," based on their appearanée."Acéording to DiTrolio,
when reépondeﬁt was questioned aboﬁt thekdocuments, "there was a
lbt of silence.™

After respondent's‘ misconduct had come to 1ight;; in May
2010, the firm removed his signatory authority on the trust and
businesé éccoﬁnts, as a sﬁopqap ﬁéaéure. The sﬁaréhélderé also
décided‘ té terminate theif relationship with respondent, but
déférred-the effective date until Febrﬁary 2011 to accommodate
fespéhdenf'é mothef's illness andwdéath, and to afford him ihe

opportunity to "control the message.”
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In the Garrone matter, the complaint charged respondent
with having vxolated RPC l 1(a), ggg 1.3, ggg 1.4(b) and (Q),
RPC 3 2, and RPC 8. 4(b), (c), and (4)-. ,pondent admitted to
bav1nq vxolated RPC 1. 4(b), by "no£ giving [Garrone] ﬁhe true
facts conoernlng the ablllty to collect that judgment " and REC

(c) by fabrlcatan the documents,vexcept for the lnterest
calculatlon and closxng statement, which he claimed were for

winformational purposes” only. He denied the other charges.

- MICHAREL GRUCHACZ (XIV~2011-0062E)

on an unidentified date: Michael Gruchacz rétainéd
respondent to represent him in @& personal Lnjury actioﬁc fhe
matter eventually settled. for $295,000, Wthh was deposlted in
'thé Gaccione firm's 18B attorney trust account in late April
2009. |

At ‘the time, Gruchacz wéé confined to a physical
lehabllltafmon centei and, accérding tb respondent,‘waé not "in
a position tO take possessxon of hlS net ptodeedé.* accordingly;
on May 7. 2009, $195,444 .40, representing two-thirds of the
settlemenﬁ, was‘rembvéd ffom the firm's ISB trust account and
deposited' into a separate 8B interest;bearinq grust aucount
opéned for Gruchacz (Grﬁchacz 1B account). ResPOndeﬁt was a

signatory to the Gruchacz ISR account.
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Abcout six months later, on October 31, 2009, when Gruchacz
was able to take possession of his funds, respondent disbursed
t0~him'$115,4§1.23, representing principal‘and interest. After
Gruchacz‘receivéd the cheék, hé inforﬁed reépoﬁdént that iﬁ'was
$30,000 short.' |

| Réspomdent requested.a client 1ledger repofﬁ; which shoﬁed
that $30,000 had mistakenly been removed from the Gruchacz iSB
account two months earlier,k in August 2009. Respondent then
realized that a $30,000 withdrawal, in Augqgust 2009, which he had
intended to take from his personal ISB money market account, had
been'fagén‘from Gruchacz'é I5B accéunﬁ insteado Respondent went
tshzéﬁ immediateiy; Qithdréw $30,000 from his pers@nallaccount,
aé he had first intended, deposited the fﬁnds in ﬁﬁe firm;s
trﬁst'accounﬁ,ﬂand wired the ﬁbnieé to Grﬁcﬁacz the followinq
day ‘His explanation, that the withdrawal was the result of a
bank‘télléf‘s mistaké, was not rebuttéd.

Reépéhdent had not noticéd‘that the $30,600 had”rémaihéd in
his personal ISB accouﬁtf despitéﬂthe‘Auéﬁst 2009‘wi£hdraWal,
bécauée he Qas ndt in the habit of réviéwin§ thosé statements at

the time. 1In addition;t the Gaccione firm did not distribute

' The record doeés not explain the $49,953.17 difference between
the $195,444.40 placed into  the Gruchacz ISB account and the
$145,491.23 ultimately disbursed to the client. ‘

13




monthly reports for the Gruchacz ISB account. Moreover, prior
to the October 31, 2009 disbursement to Gruchacz, respondent had
simply asked -for the balance held in the trust account on the
client's behalf. He acknowledged that, had he actually reviewed
Gruchacz"'s ledger card, he would have noticed that $30,000 was
miésing,~and he would have rectified the problem immediately.

The complaint * charged respondent . with negligent
misappropriation of client funds and failure to safeguard funds
{312‘1.15(a)}. Respondent denied the charges, claiming that the
530,000 was "always available and maintained in the same bank."
Fuﬁthér, he claimed that the Gaccione firm;s accountant should
have uncovered the bank'é error earlier as paft éf the mbhthly

reconciliation process.

MARCO CISNEROS (XIV-2011-0062E)

After Marco Cisneros was injured in a Marbh 25, 1999
automobile accidént, he  retained attorﬁey Alan G. Merkin to
represéﬁt. him,. Wﬁen Cisherés kgrew dissatisfied with' Merkih,
;§éry‘cloée" to the tfial ddte, he retained respbndené. At that
ﬁime, Mezkin requested that he'andvrespondent split the attorhey
féé.nﬁlthbugh respondent was not adverse to givingAMérkin one-
fhird, if the matter settled without going to ﬁrial, he told

Merkin that "we have to take a lock at what needs to be done.”
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When respondent reviewed the Cisneros file, he discovered
that, due to Merkin's failure to Oppose a motion, Cisneros had
been barred from pursuing a lost wage claim. Respondent's
subsequéht mOtion for reconsideration was denied.

~ The  Cisneros case settled for $50,000 on ﬁhe trial date.
The Gaccione firm's closing statement reflected a $31,745.86 net
recOvery‘ixa‘Cisneros, $1,942.48 in expenses, and a $16,311.66
; légal fee, to be divided as follows: $10,874.44 to thé Gaccione
firm and:$5,437.22 to Merkin. Although respondent disbursed the
above amounts to Cisneros and the firm, $7,379.70 remained in
the Gaccione firm'v trustv account for the (Cisneros matter,
conSLstlng of the Sb 437 22 Merkin‘reférral'fee‘énd expensés of
Sl 942.48. | | |

Respondent sent a copy of the closing statement to Merkin,
Lnformlng him that +the Gaccione firm believed that he was not
éntltled to any of the referral fee because his malpractlce had
ellmlnated Clsneros’s claim‘for economic loss. Tbué, the funds
feﬁained in the’trﬁst'account Accordlng to respondent, Merkln
took no actlon to assert his rlght to the refemral fee. He
neather sued for the referral fee nor counterclalmed for it in
the subsequent malpractlce actlons that had been filed against

hlm, The malpractzce actlons were settled on November 24 2010,

15



with Merkin agreeing to waive the'referral fee. As of that date,
however, the balance in the Cisneros account was only $1,929.58.

Asg shown‘below, betWeen Octéber 25, 2002 and November 24,
2dld,AMérkin‘s $5,43?.22 reférral feefwag used?ts'funa‘loans to
other cliénts of respondent.

#. Rebecca‘Celusak

 Qn April 4,"2603, alﬁost six monthé éfﬁer >tﬁe firm‘s
recéipﬁ' df the $50,060 'Cisneros Settlémeht ‘ﬁohieé, and weil
before the malpractice actions against Merkin were filed (in
November .2005), respondent issued a $4,800 trust account check
tdAhis client; Rebeccé Celusak, whose matter was unrelated to
the Q}snéfos case. The  che¢k contained the Cisneros ‘matter
numberA(ll9?06} and the notatibn "EXPERT FEES." Celusak was not
an expert in the Cisneros matter. |

Réspondent acknowledged that the notation "expert fees" on
the trust account check issued to Celusak was not accurate.
Rather, the funds gepresenfed an advance to‘ Celusak in
anticipation of the settlement of her case. He surmised that the
aexpeft fees" notation was plﬁced there at his direction-or at
the directionvof hié secretary, ﬁpon respondent's‘iHStruction.

The $4,800 disbursement to Celusak reduced the Cisneros
trust account balance -to $2,579.70; which,t accofding, to

respondent, represented the balance of the Gaccione firm's
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attorney fee due in the Cisneros case. On October 3, 2003, the
Celusak matter was settled, and respondent deposited the $5,000
Celusak settlement monies into the trust account, raisinq.the
Cisneros balance to $7,579.70.2
‘B. Sharon Saenz/Raymond McCoy

On October 9, 2003, just a week after the deposit of the
$5,000 Celusak settlement monies, respondent issued a $5,069.26
trust‘account check to Raymond McCoy, the landlord of his client
Sharon Saenz. The check contained the notation "LIEN" and the
Cisneros matter number. Respondent acknowledged that there was
no lien and that the disbursement had no connection to
Cisneros’s case. He claimed that the Cisneros matter number was
used "[jlust from an accounting standpoint," as explained below.‘

The purpose of the check was to satisfy a judgment that
McCoy had obtained against Saenz in an eviction proceeding.
Although the ethics complaint alleged that the disbursement to
McCoy had reduced the balance in the Cisneros account to
$2,510.44, respondent continued to claim that these monies were
law firm fees, which he had used "with the understanding that

when I settled the Saenz matter, that [sic] I would be able to

2 The record does not explain why respondent returned $5,000,
rather than $4,800.
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recover that." He emphasized that, without ‘a client matter
number, he would not be able to have a check issued.

' TbeMcomplaint charged respondent with having violated RPC
1.8.(e) and REC ,8,4(0) in the Celusak -and . Saenz. matters.
Respondent admitted the RPC 1.8(e) violation in both cases, but
‘denied that he had violated RPC 8.4(c) . in either case because
his conduct was "not intentional."

With respect to the disputed referral feé to Merkin, the
complaint charged respondent with knowing misappropriation of
"funds that are to be safequarded" (RPC 1.15(a)), failure to
kéépfdisputed property separate until the dispute:is resolved
(RPC 1.15(c)), and conduct involving dishéneéty; fraud, deceit
or misréprééenéétioﬁ {ggg 8.4(c)). Réépondent denied all charges
because, he mainfained, the monies were‘law firm fees, aﬁd his
éoﬁduct was "not intentional." |

'Respéndenf denied that he was required té separaie the
améuht of Merkin's fee until the dispute concerning it was
resolved, claiming that "[tlhere was no diSpute“ and that

"Merkin did not take any affirmative action whatsoever® to lay

claim to those funds.
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KATHERINE BRUDER (XIV-2011-0062E)

On March 22, 1994, the Gaccione firm opened a file matter
for Katherine Bruder, who had retained respondent té represent
her in a personal injury action. Bruder had no health insurancef3

On June 23, 1997, after the Bruder case had been settled,
an $11,500 check was deposited into the Gaccione firm's trust
accouht. The July 14, 1997 closing statement reflected a net
recovery to Bruder of $8,096.58, from which $676 was to be paid
to £w0 medical providers. Notwithstanding this net recovery
entry on the closing statement, according to respondent, Bruder
: ﬁﬁ&éféiééd” thét. éhe would not receive any proceeds from the
settlement because the amount of ﬁé&ic&iw providéfs3 liens
exceéded her net recovery. On 'July‘«ls;> 1957’~ résbondent
disbursed to the Gacéibne‘firm a $3,000 legal fee and $403.38 in
costs. |

“Respondeﬁt ackﬁbwlédgedkthat the closing stateﬁent did.noﬁ
reflect all the oﬁtstanding medical bills because they were
sﬁbjéct‘to-negoﬁiatién..lf‘the providers.had waived their right

to paymenf, the monies would have been disbursed to Bruder.

5 The Bruder file could not be located, presumably due to the
passage of time. DiTrolio testified that he was able to retrieve
only an unsigned release and closing statement from the firm's
database. ‘ ’
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The fifm‘was not able to persuade all providers to compromise
their bills. Thus, as of November 12, 1997, a net balance of
$8,096.62 remained in the trust account for the payment of
medical liens. As shown below, réspondent'disbursed those funds
to‘cfﬁer oliehté in gﬁreléted matters. |
| A. Carl a#d:Eiva Arendt
- Sometime in 1992, Carl and Elva Arendt retained respondent

to répresent theﬁ in a personal injury action arising out of a
February 19, 1992 motor vehicle accident in New York City. On
February 9, 1995, respondent filed a civil -complaint on the
Arendts‘ behalf;’ |

On June '23, 1995, the court granted the defendants’
unoppésed éummary judgment motion and disﬁisséd the complaint on
the grouhd that'the action was time-barréd’by Ne& Jeréey‘s two-
year statute. of limitations. On May 23, 1996, the Appellate
Division affirmed the dismissal, rejecting respondent;s argument
that New York's thrée-year statute of limitations a?plied to ﬁhe
Arendﬁs’ claims.

Respondent failed to’inform his cliénté that their lawsuit
had Vbeen dismissed in June 1995 and that hé had fiiéd an
unéuccessfﬁl appeal. Instead, respondent misrepresented to them

that their‘lawsuit remained pending.
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Six vyears after the Appellate Division's decision,
respondent misrepresented to the Arendts that he had settled
théir case for $?,OOO. On August 29, 2002, he' prepared and
forwarded a closing statement and a release to the Arendts for
their éignatures. The glosing Vsﬁétement reflectéd $2,780 in
deductions, with a net recovery of $4,220‘to Cari Arendt. Six
ménths later, én February 20, 2003; respondent sent a $4,220
tfﬁst éccount check toA the aréndts, representing their net
"gsettlement" proceeds,

- Bacause there had been no settlement in the Arendt matter,
respoﬁdént directed that the Bruder funds, which had reﬁained in
the trust account since 1997, be used to ?éy the Arendts. The
$4,220 trust account check contained the Bruder matter number
and the notation "MEDICAL SETTLEMENT." The $4,220 disbursement
to the Areﬁdﬁs‘reduced the Bruder account'balance £o $3;876;62.

ﬁespondent stated thét he had used the Bruder numbér "{a]é
a matter of conveniénce" becéuse a number was required in ordéf
ts obtain’a chack,:and "that's the number [he] chose." At the
ﬁiﬁe{ hé knew éhét the trust account still contained the Bruder
funds’bécagse he héd recéived a monthly statement showing the

funds available fbr each matter number.
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B. Michael Bucca #1

gt an unidentified time, Michael Bucca retained respondent
to represenp him‘jxy a personal injury  action against severql
dgfendantsf‘Respondent tha;nedfa judgment against only one of
the defendants, but yas not able to collect,on,itf,

On may‘2l,’2003,'respondent disbursed $3,100 to Bucca by
way of a Gaccione firm trust account check containing the Bruder
matter number (6739} and the notation "LIEN PAYMENT." Respondent -
admitted that the reference to a lien on the check was
*inaccurate" and that Bucca's matter was unrelated to Bruder's.
The disbﬁrsemént redﬁcéd the Bruder funds to $776.62.

Upon  the Gaccione firm's disco&ery of respdﬁdeht;s
ﬁnauthorized disbursements to the Arendts and Bucda, and at ﬁhe
fitm's request, respondent remitted $7,320 to the‘firm on March
9, 2Cil.  DiTrolio ~testified that, despite numerous attempts,
. Brudervcould not be located and, therefofe, "at this‘point,“ the
mohey had to be deposited Qith the State of New Jersey. biTrolio
testified that, acéording to the firm ledger for the Bru&er
matter, she was to receive $8,096.58. Although thére were é%b
outstanding medicél bills, neither was ever paid.

‘Iﬁ”théAAréndt matter, respondent was chafgéd with having
violated RPC 1.i(a), RPC 1.3, RPC 1.4(b) and (c), and REC

8.4(c). He admitted only the RPC 1.4(b) and RBC 8.4(c)
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violations, conceding that, rather than disclose to the Arendts
that +their case had bheen dismissed and that the appeal was
unsuccessful, -he told them that the case had settled,

In the Bucca matter, respondent was charged with and
admitted violating REPC 1.8(e).

In the Bruder matter, respondent was charged with  the
knowing misappropriation of c¢lient funds and RPC 8.4(c), which
he dehied. In addition to Bruder, respondent used other client
moniés for purposes unrelated to the client matter. In all
cases, he asserted the same defense, which he summarized as
follows:

| ”(i déﬁ]tvﬁbéliéQé‘ T ’did"éo ‘fkﬁowinglf
misappropriated client funds] because there
were sufficient funds that were the firm's
funds that were in ({sic] trust account at

the time that I utilized it and I believed I
was using firm funds.

. * .

I needed to have a control number in
order to get a check. And it was a matter of
expedience to put down a number,

- [3778-1 to 9.1*
As stated. previously, .respondent claimed that firm funds

held in the trust account constituted an "equity cushion,"

4 w3T" refers to the transcript of the November 1, 2013 hearing
before the special master.
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which, as a shareholder, he could draw against and, essentially,
use as he saw fit. He presented no evidence to support that
claim,

Gaccione and DiTrolio testified that, generally, upon
receipt of a 'ﬁonécontingent retainer fee, the monies were
depoSited in’ thei trust account. Neithér Qf them was asked
whether the trust account contéined'an équity cushion. ihdeed,
DiTrolio testified:

I mean if there's designated funds for
a client 1in a particular trust account,

those are that client's funds.

Q Is it your understanding that client
funds are not fungible?

A If by fungible you mean 1in the
accounting, move them around. My
understanding is each trust account has an
independent ledger, an accounting, and must
be reconciled, independent of one another.

Q So the monies in your attorney  trust
account is not Jjust one great pot of money
.that then can be used for whichever client
matter number is designated as -~- I'm
paraphrasing Mr. Malanga's testimony.

A I understand. I don't think so. It
doesn’'t -- it's not. something .that comes. to
my mind as a possibility.

[5T65-14 to 5T66-6.1°

S msTv refers to the transcript of the December 5, 2013 hearing
before the special master. '
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- Further, respondent offered no documentary  evidence
establishing that earned fees were maintained in the trust
account for any prolonged period of time.‘Respondent admitted
that, although he was able to monitor the Gaccione firm's trust
account balance on a daily basis, he did not know the balance
for other attorneys' individual client maﬁters. Yet, he also
acknowledged that he received monthly statements identifying the
funds held in trust for his individual clients. In addition, the
fundsron account for each c¢lient matter were recorded on the
client's ledger card. He did not claim that the monthly reports
‘diffefentiaféd bétween trust account funds belonging toAélienté
'éhdlftfuét "account fﬁnds belonging to the firm. Nor did he
éfovide doéuménts to‘suﬁport such ah aséertioh.

Finally; the Gaccione firm had no procedure in place for
iﬁs shareholders to access the so-called equity cﬁshioﬁ. Rather,
trust account funds | could be disbursed only upoh the
presentation of a disbursement sheet identifying thé client
gamé; ﬁhé matter numbef, énd the purpose of the diébufsément.
This‘ éﬁplainsv why, as ’a matter of "éxpeaience," ’fespondent
claimed he waé fequired' to éccess the "equity cushion" by
subﬁiiéing disgufsemént 'éheets ‘£ha£ misreéreseﬁfed the clien£
funds that &eré ’being disbursedt and thé purpose of thosé

disbursements.
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Thus,kwhen respondent paid the "settlement" monies to the
Arendts and lent money to Bucca, he used the Bruder matter
number becausé the firm's po%igy required such detail, even
though, he claimed, he used firm funds to pay the Arendts and
Bucca. indeed, respondent asserted that, if Bruder had demanded
ﬁhe $8(096.58 net récévery, ﬁthére would havé been sufficient
fundsAin'the trust account ﬁo pay it.; Because §f the equity
éushion, he denied that the funds would have‘ been those‘ of

another client.

STEPHEN HORVATH (XIV-2011-0062E)

On.an unidentified date, Stephen Horvath rétained Gaccioﬁe
firm étﬁorney James Krupka to represent him in a persoﬁal injury
action arising out of a July 2, 2001 motor vebicie accident in
South Carclina. When XKrupka left the firm, respondént assuﬁed
fesponsibility‘fof the case.

On>July l; 2004; respondent‘filed a~§omplaint in federal
court in New Jerééy on Horvath'é behalf. Respondeht failed to
effect sei?ice on any of the defendants by the October 29, 2004
deadline, Thus, on December 2, 2004, the clerk's office notified
‘ reSpon&enﬁ that ﬁhe mattér would be dismissed on December 27,
2004, uniess‘he submitted proof of service'priorAﬁd thét déﬁé.

According to the ethics complaint, respondent informed the court
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that the litigation had been settled. Respondent, however,
claimed to have no recollection of doing so. On December 28,
2004, the‘court dismissed the litigation. The dismissal order
provided that the court had been informed that the matter had
settled.

Despite the dismissal, respondent'misrepresentéd to Horvath
tha£ his case had settled for $10,000, which was Trespondent's
opinion of the case’s value. Moreover, he caused a release to be
prepared for Horvath’'s signature. Respondent intended %o fund
the "settlement” with monies from the firm's business account.

Oﬁ JanuéryAZ?,.2005, réspondent issued‘a $2,656.70 business
aéééﬁnt check to Horvath, CIaiminé £his sum represented the
béiéncé‘aue.éftér dédﬁétinglﬁi,Sdo,'wﬁiéh réépondeht héﬁ loaﬁea
ﬁb 4§or§ath ‘in ,October. 2004, Thé ‘cheék‘ coﬁtained the Horvatﬁ
mat£é£' number and the notation “MEDICAL CLAIM."” On ‘that same
date, réspondeﬁﬁ sent Horvath the checkkand a closiﬁg stétemént
that reflected the $10,000 r"settlement” and $7,343.30 in
"disbursements."

| Oﬁ’ Oétober, 25, 2004,‘ prior to the' Horvath "seﬁtiement,"
fespondént had disbursed $1,500 to Hof&athv‘fronl theA business
accouﬁﬁ.ﬁThe éheck céntained the Horvath file number and the

notation "TRANSPORTATION COSTS."
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Between September 2006 and February 2008, respondent issued

three more business account checks, totaling §$5,500, all

referencing the Horvath matter number .’

Two checks, totaling
$4,000 were issued to Horvath. The third check, in the amount of
$1,500 was issued to Bob Freeman.

Respondent was charged with having violatéd RPC 1l.1(a), REC
1.3, REC 1.4(b) and (c), REC '1.8(e), RPC 1.15(a) (knowing
misappropriation of law firm funds), RPC 3.2, REC 3.3(a)(l), and
RPC 8.4{c) and (d). Respondent admitted that he had violated RPC
A1.3,’ng 1.4(b), RPC 1.8(e), and REC 8.4(c), although the latter
admissioh‘ was limiied to misrepresenting to 'the cliént the
status of the case. ﬁe denied the remaining charges.

Resbondent‘denied‘that he‘had kno&iéglf misapprépriatéd la&
firm funds when he used monies from the business account to fund
the "settlement" of Horvath's case. According to respondent, "it
was in the best interests of the firm that‘it be dOne that way"
and the funds belonged to the partners. Here, too, his defense

mirrored that asserted in the knowing misappropriation of client

funds cases.

® Fleming explained that c¢hecks drawn against the business
account represent the payment of expenses chargeable to that
client matter.
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Specifically, according to respondent, the funds in the
business account belonged to the firm's partners; there were "no
written guidelines or any protocol or policy invoked at the
time" regarding that - account; and therefore, he "had the
authority to utilize the business account." Although Gaccione
and DiTrolio agreed that there were no written policies,
Gaccione asserted that business account funds were to be used to
pay firm i)ilis and to advance costs in cﬁontingeﬁé fee éases.
bi‘lﬁ‘;:olio testified that, although there was no written policy
forbiAdding the use of business account funds in the manner used
by ;’éspéndent, he siiﬁély was "néi aware of" 'any policy,
dlscussa.on, méraotice,fﬁ c/)vr' "c‘:'c-m‘rse 'o‘f" I‘d"eél’ing’f 'amorig" the
shareholders that would permit it. Fﬁrther, according to
Iﬁ)i'l“folio, 'respondént never disclosed ftﬁaﬁ he was using the
busiﬁess account monies in sﬁch a fashion. If ﬁe had; DiTrolio
would haveﬂo}:aje:c‘ted because, based on hi's knowledc';ei, "we! fe not
alio{«zed: té advance experises to clients.” |

When ‘asked whether the sharéholders would havé dedﬁcted
ﬁhese 'unorthodoﬁc disburseménts from réspo‘ndel}ﬁ;s' ye’ar-end
diétribﬁtion, DiT;olio Vanswered:

: Well, I guess that assumes we ‘would’

- accept the practice. But accepting the
practice, 1f the 1logic is that  he's

. effectively taking advances on his interest

in the firm, and by definition, before we
would distribute at the end of the year that




money would have to be added back because we
all have that piece. Otherwise we're
splitting the net unaware of the fact that
there's these deductions in advance.

[5T63-24 to 5T64-7.]

'CHRISTINE MYRKALO (XIV-2011-0062E)

Christine Myrkalo retained respondent to represent her in a
personal injury:action arising from a 1998 assault. On Augusﬁ 7,
20060, respoﬁdent filed a complaint on Myrkald‘s behalf.

The ethics complaint alleged that the court dismissed the
matter on November 1, 2004. However, reépondent claimed that he
had éettled‘the case Qith one defendént and obﬁainé& a default
judgment aéains£‘ anofhér.  AltﬁéughA respondent ’rééovered no
monies on behalf of Myrkalo, he made a number of payments to her
or on her behalf from the Gaccione firm's business accounﬁ. The
diébutsements from the account were as follows:

Date Payee Notation Amount

12/6/2001  Pressler & Pressler Installment Payment $150.00

12/9/2005 Christine Myrkalo Expert reimbursement $1,200.00

12/14/2005 American BExpress Continental airline ' $147.70
ticket from Nwk to Fla ’

3/21/2006 Christine Myrkalo Expenge reimbursement $500.00

4/12/2006 American Express = Corporate Account ©$5.00
*RAK KKK KA R %1005

4/12/2006  American ExXpress Corporate Account $§154,30

****..******._*1005
Respondent stated that the payments were for certain
expenses of Myrkalo, such as food and utilities, as well as air

travel to Florida so that she could help her mother, who resided
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there. He wused his Ameriéan Express corporate account to
purchase the tickets because "it was just easier . . . to put on
my credit card.® | |

'Respondent could not explain the.purpose of the notations
"expert reimburéemeﬁté and "expense réimbursement" on two of the
checks. He conceded, however, tha£ thdse exélanations would have
"been placed on the aisburseﬁent sheet eitﬁer by respondent or
his aSSistaﬁt, at fespoﬁdent}s direction.

As to whether these disbursements were made without the
Gaccione firm's knowledge or approval, respondent c¢laimed that
;be :had the ihplicit authority tovvdisbursé the mdnies and;
thefefore; no épproval was necessary. Moré preciséiy, he
iestified: "I héd the ability to issue checks and that's what I
did."

The' ethics cbmplaint Cﬁarged respbndént with = having
violated gggﬁll8(e), ggg 1.15(a) (knowinqVnﬁsapprOpriation of
law firm fundé}, andAggg 8.4(c). Reséoﬁ&entﬁadmittéd‘to haviﬁg
viblated REC 1;8(6), but only in connection with the $150
paymeht to Préséier‘ & Pressler.v The’ othef disbursemehts wére
ﬁade.after MYrkalo's case was noc longer pénding.

Réspondent denied that tﬁe disbursements fépreéented the
kﬁéwing misappropriation of law firmvfuhds‘and further denied

having violated RBC 8.4(c):



Well, I don't believe I was dishonest
or was fraudulent in any way, shape, or
form. My intentions were to help a client,
one see her ill mother in Florida, who she
had no other means to get down there other
than by me providing the funds to do so. And
on two other occasions to give her money

- that she could live wupon. .That was my
intention with regard to that.

[3T93-13 to 20.]

IINA CALIA (XIV-2011-0062E)

On August 25, 2000, respondent was retained to represent
Tina Calia, a minor, for injuries sustained in a motor vehicle
accidént. Respondent never filed a complaint on Calia's behalf
and, at some,point,kher claims were time barred because he had
"missed" the staﬁute of4limitétionsf

Although he recovered no monies for Calia, respondent told
her that he had obtained a $50,000 settlement. On February 9,
2010, he drafted a release. On April 16, 2010, he prepared a
closing statement, reflecting receipt of the $50,000 on that
date and identifying $13,143.38 in disbursements. On April 27;
2010, respondent paid Calia the sum of $36,856.62 Qith' his
perscnal monieé, claiming that this was the exact amount that
sﬁe would have rreCeived had liﬁigétion éﬁsued, ‘because the
deféndant;s‘inéurénce éolicy had a $50;000 limit.

Réépondent.stated that the Gaccione firm became aware of

the Calia matter “when things started to be disclosed in 2010."
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As had been the case with Garrone, Calia was called into the
office, where respondent confessed his actions and advised her
to seek counsel, which she did.

Calia sued the firm. Because the matter had not been
réported previously to the Gaccione firm's malpractice carrier,
there was no insurance coverage. Respondent .paid the full
$225,000 - settlement, in addition to the. 8$36,856.62 in
"settlement" monies that he had already paid to Calia,

The ethics complaint c¢harged respondent with having
violated RPC 1.1(a), RPC 1.3, RPC 1.4(b) and {(c¢), and REC
é.étc). Respondent admit£ed that he had viélated ggg 1.3, RPC
1.4(b}f aﬁd Egg 8.4(6) becéuse hé had ﬁdSrépreséﬁted to Calia
ﬁﬂat‘hériéasé'had settled. Respondent denied having violated REC

1.1(a) and RBC 1.4(c).

Carla Priéé ﬁetained respondent to represent héf in a
persohéi‘injury action érising out df injuries#suétained in a
July 1991 mot0r vehicie aCcident.«On April 4,’1996, a settlemén£
wés‘ reached with the' Joint Underwritinq Association/Markét
Trénsitioﬁ Facility (the JUA/MTF), thé insuref‘ of the othéf
driver. At fhe time, theA JUA/MTF 'was"deferring 'séttleméht

payments for eighteen months; with accrued interest.
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Price accepted a settlement of $5,995, but did not want to
wait eighteen months for the payment of her settlement. She,
thus, ‘'decided to assign her net settlement proceeds +to
féspoﬁdent's grandfather.’

 Respondent denied that his grandfather was his client,
stating that he had managed his grandfather's investments under
thé'termS'of a power of attorney for which he did not charge a
fee. As part of his responsibilities ﬁnder the power of
attorney, respondent opened a brokerage account. Some cash was
reserved so that it could be used to buy small judgments that
generated good returns, such és those paid by the JUA/MTF.

On April 18; 1996, respondent confirmed, in&writing, that
Pﬁide wds entitled td $3,070 in net proceeds from <the $5,995
settlement, buﬁ, because she was selling her settlement at a
five peicent discounﬁ, she wéuld receive ‘a total recovery of
$2;916.50, about $150 less. On April 22, 1996, Price assigned to
respbndent's grandfather her right to the séttlemeﬁt proceéds.
Priée, thus, received the funds much sooner than shé would have
if she had waited for the full JUA/MTF settlemenf.'Reépondent
denied having derived any benefit from the assignment.

On April 26, 1996, respondent sent to Price a $2,916.50
check and:a closing siatement, which includéd a $1,77S‘légal‘fée

to the Gaccione firm, and $480 to Dr. Steven Clarke.
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More than three years later, on Novémber 19, 1999, the MTF
sent a $5,995 check to respondent, which was deposited into the
trust account fén that date.  Despite the representatiohs “on
Price's closing statement, respondent failed to disburse  the
funds to his grandfather, to the Gaccione firm, or to Dr. Clarke
at that time. Instead, on May 30, 2001, $5,000 was disbursed to
respondent's client, John Salvanto, with = the notation
5judgment;” Respondent could not explain Why the monies were not
distributed to Price's creditors, although he acknowledged that
they should have been. As shown below, respondent disbursed
$5,000 to another client.

- A. John Salvanto #1

On May 29, 2001, respondent issued a $5}000 manual trust
account check to his client, John Salvanto, whose personal
injury action was pending. Although the check did not reference
a client matter number, it contained two handwritten notations:
"Judgment" and "Price." Respondent denied that any of the
writing on the check was his, other than the signature. He did
not know why the word "judgment" was on it.AHe admitted that the

Salvanto and Price matters were not related.

Respondent stated that the $5,000 was a loan to Salvanto,
who was medically disabled "and in desperate need of funds in

order to maintain his house." Respondent intended to recoup the
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monies from the proceeds of the Salvanto matter, when it was
resolved. Although respondent recovered approximately $100,000
for Salvanto, he had forgotten about the §$5,000 loan,- and,
therefore, he did not refund the §$5,000 "loan" to the Price
account. In September 2011, he was confronted about the payment
to Salvanto, at which point he remitted $5,000 to the Gaccione
firm;

In the Price matter, the complaint charged | that
resp§ndent's representation of his grandfather was directly
adverse to his representation of Price, a violation of RPC
1.7(a)(1l); that, by lending monies to Salvanto, respondent had
entered into a business transaction with the client in the
absence of T“appropriate disclosures," a violation of RPC
1.8(a)(1)-(3); and that he had provided financial assistance to
Salvanto in connection with pending or contemplated litigation,
a violation of RPC 1.8(e). Further, respondent was charged with
knowingly misappropriating both client and law firm funds and
having engaged in conduct involving dishonesty, fraud, deceit or
misrepresentation.

Respondent admitted to having violated only RPC 1.8(e). He
denied that he had knowingly misappropriated client or law firm
funds. Rather, respondent asserted, there was plenty of money in

the trust account, representing fees, which he used to help
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Salvanto meet his living expenses and which he intended to

replenish from Salvanto's settlement.

INFINITY MORTGAGE CORPORATION (XIV-2011~0062E)

Nicholas Mastrandrea, an officer of Infinity Mortgage
Corporation (Infinity), retained respondent to (1) pursue an
action on the company's behalf againét Banco Popular and (2)
defend Infinity's interests in an employee action filed in
federal court,

Respondent filed a complaint against Banco Popular, and the
matter settled for $750,000. Another matter settled, prior to
the filing of a complaint, for almost $250,000.

Shortly thereafter, respondent defended Infinity in a
lawsuit alleging violations of the federal wage and hourly rate
act. The case was settled, and, as of October 13, 2008, a
$37,817.32 balance femained in the Infinity matter for any
additional employee claims. Yet, instead of maintaining the
Infinity funds intact, respondent disbursed them to two other
clients.

A. John and Marianna Valli

John . and Marianna valli retained respondent to represent
them for injuries they had sustained in a pedestrian accident on

August 10, 2000. On August 9, 2002, respondent filed a complaint
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in federal court in New Jersey against the driver of the car,
but he was unable to serve it within the period for doing so.

On December 16, 2002, fhe court issued a notice stating
that, at a December 30, 2002 hearing, it would determine whether
to dismiss the matter. Respondent failed to appear at the
hearing, denying that he had received notice of it. Accordingly,
the court dismissed the Valli matter. Respondent did not recall
having received the dismissal order.

"Respondent did not tell his clients that their case had
been dismissed. Instead, he told them that the matter had
settled for $40,000, which was his assessment of the case's
value.

Respondent prepared a release for the Vallis' signatures.
On May 27, 2009, a $30,000 trust account check was issued to the
vallis. The check contained the Infinity client matter number
and the notation "PROCEEDS FROM SETTLEMENT." The Vallis had no
connection to the Infinity matter.

As with all other cases, respondent testified that he had
used the Infinity matter number because that was the only way of
gaining access to the funds in the trust account, which, he
insisted, were firm funds representing legal fees that had not

been disbursed.

38




The $30,000 disbursement to the Vallis reduced the balance
in the Infinity matter to $7,817.32.

B. Michael Garrone

As previously stated, more than three months later, in
August 2009, respondent disbursed $775 of the Infinity funds to
his c¢lient, Garrone. The trust account check contained the
Infinity matter number and the notation "INTEREST." Respondent
conceded that he did not have Infinity's permission to pay its
funds to Garrone. The §$775 disbursement reduced the balance in
the Infinity matter to §7,042.

At some point, the Gaccione firm learned of the use of the
Infinity funds to pay the Vallis and Garrone. DiTrolio so
informed respondent, who complied with DiTrolio's request that
he reimburse the firm.

As to Infinity, respondent was chargéd with the knowing
misappropriation of client funds and RPC 8.4(c). He denied the
knowing misappropriation charge because, he claimed, the firm
had always maintained more than $100,000 in fees in ﬁhe trust
account and he had used the Infinity matter number simply "to
expedite” access to the +trust account monies. Although
respondent had admitted, in his answer to the complaint, that he
had violated RPC 8.4(c), he summarily denied the charge at the

hearing.
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Wwith respect to the Vvalli matter, respondent was charged
with having violated REC 1.1(a), REC 1.3, REC 1.4(b) and (c)
RPC 3.2, and REC g.4(c). He admitted having violated REC 1.1¢(a).
RPC 1.3, REC 1.4(b), and RPC 8.4(c), by deceiving the vallis
about the status of their case. although respondent had admitted
to gross neglect in his answer to the complaint, he restified
that he was "not SO sure" because he had filed the Vallis'
complaint in a timely fashion. He was simply unable to serve the
defendants.

APPLIED CREATIVE TECHNOLOGIES (XIV-2011—0085£!)

The second count of the ethics complaint focused on (1)
respondent's representation of Applied Creative Technologies,
g.A. (ACT) and calibration Certification & Testing, S-A. (CCT)
(collectively ACT), in litigation against  two companies
sdentified as ETI and TTI, and (2) his alleged unauthorized use
of ACT's $20,000 retainer.

On April 17, 2001, pr. George Passalidis retained
respondent toO represent ACT and him, individually, in litigation
against ETI and TTI and their officers. passalidis paid only
$15,000 of the $20,000 retainer required by the £irm. Although
passalidis acknowledged that he and respondent had never

discussed 1nto which account the $15,000 retainer would Dbe
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placed, he understood, based on his "experience,” that the
$15,000 retainer would be kept in the Gaccione firm's trust
account and used to fund the lawsuit.

Respondent disputed the reasonableness of Passalidis's
understanding. He pointed out that the firm's non-contingent fee
retainer agreement was silent with respect to the identity of
the account into which the retainer fee would be deposited.
Additionally, as ©Passalidis had conceded, they had never
discussed the disposition of the retainer.

As shown below, although ACT's retainer was deposited in
the trust account, the funds did not remain intact and were not
used for the ACT litigation. Rather, the funds were lent to
other clients. |

A. Barbara Bucca

On Décember 17, 2001, respondent issued to Barbara Bucca a
$5,000 business account check containing the ACT matter number
and the notation "EXPERT FEE." At the time, the business account
held no funds belonging +to ACT, although, according to
respondent, it contained the shareholders' monies. Respondent
claimed to have no idea why the ACT matter number was on the
check to Bucca.

Barbara Bucca (Mrs. Bucca) was not an expert in the ACT

litigation. Rather, she was the mother of Michael Bucca (Bucca),
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another «client of respondent, as noted above. According to
respondent, while he was representing Bucca ’in his personal
injury action, Mrs. Bucca had informed respondent that Bucca had
been arrested on criminal charges. Because Mrs. Bucca did not
have the resources +to hire a criminal lawyer for Bucca,
respondent disbursed $5,000 to her for that purpose.

Respondent thought it important that Bucca be neither
incarcerated nor convicted of a c¢rime, so that he would be
available to testify at the civil trial and his credibility
would not be impugned by the criminal matter.

On November 13, 2009, the §$5,000 payment to Mrs. Bucca was
written off by someone at the firm. Respondent denied that he
was the shareholder who had taken that action. When the Gaécione
firm brought the loan to respondent's attention, he remembered
the disbursement and repaid the $5,000 to the firm within a day
or two, on March 9, 2011.

The OAE charged respondent with having violated RPC 1.8(e),
by providing financial assistance to Bucca while his case was
pending, and knowingly misappropriating law firm funds.

At the hearing, respondent admitted that he had violated
RPC 1.8(e). He denied that the $5,000 loan was a knowing
misappropriation of law firm funds, however, because his

intention was to avoid Bucca's incarceration and/or conviction,
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in order to maximize the client's recovery in the personal

injury case.

IRREGULARITIES WITH THE ACT RETAINER (XIV-2011-0085E)

As previously noted, on July 16, 2001, the §$15,000 ACT
retainer was deposited into the Gaccione firm's trust account.
As of November 30, 2001, the retainer balance was $12,235, after
proper disbursements had been made for legal fees and costs. The
complaint alleged that, thereafter, respondent used the ACT
retainer to make unauthorized payments to three other clients,
namely, Lee Nilsen, the Estate of Frank Malanga (respondent's
grandfather), and John Stanford.

A. Lee Nilsen #1

On March 14, 2002, respondent issued to his client, Lee
Nilsen, a $10,000 trust account check containing the ACT matter
number and the notation "EXPERT FEE." The disbursement reduced
the ACT trust account balance to $2,235.

Nilsen was not an expert in the ACT matter. Réther, he was
another client of respondent, whose matter was unrelated to
ACT's. Respondent explained that a settlement of Nilsen's matter
was imminent, but, in the meantime, Nilsen, who was disabled,
needed funds to pa? his "living expenses," including a mortgage.

Thus, respondent decided to advance funds to Nilsen, from the
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ACT funds, as he <could recoup that amount from Nilsen's
anticipated settlement.

Thereafter, respondent obtained a $360,000 settlement for
Nilsen. Of that amount, $§12,000 was deposited into the trust
account and credited to the ACT matter. Although respondent had
loaned §10,000 to Nilsen, respondent replaced $12,000 in ACT's
account. As seen below, the additional $2,000 was attributable
to yet another client, Frank Galante. This deposit raised the
ACT balance to $12,235.

B. Estate of Frank Malanga

On September 25, 2002, a month after returning $12,000 to
the ACT account, respondent issued a $10,000 trust account check
to the estate of Frank Malanga (his grandfather's estate). The
check bore the notation "PURCHASE OF JUDGMENT" and the ACT
matter number. According to respondent, this check "indicate[d]
that there was a purchase of the judgment for $10,000 and then
placed into the estate . . . account . . ., and then disbursed
to the four beneficiaries of the estate." Respondent had "no
recollection about this particular account and why it would be
drawn from that particular account."

According to the ethics complaint, the disbursement of

$10,000 to the grandfather's estate reduced the ACT funds to

44




$2,235. Respondent denied the allegation, asserting, instead,
that the funds were not trust funds.

C. Lee Nilsen #2

On January 17, 2003, respondent issued to Lee Nilsen a
$1,835 trust account check, which contained the ACT matter
number and the notation "EXPERT FEE."

Nilsen Qas not an expert in the ACT matter, but rather was
respondent's client. As before, respondent testified that the
disbursement was for the purpose of providing his "totally
disabled" client with funds and, further, that the presence of
the ACT matter number on the check was due to the firm's
requirement that a trust account check could issue only against
a specific matter number.

The disbursement to Nilsen reduced the ACT balance to $400.

D. John Stanford

On July 30, 2003, respondent issued a $343 business account
check to his client, John Stanford, whose matter was unrelated
to ACT. The check contained the ACT matter number and the
notation “JUDGMENT."

Respondent believed that the $343 check represented the.
balance due and owing to Stanford from the settlement of his
case. As with the $1,835 +trust account <check to Nilsen,

respondent testified that the ACT matter number may have been
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placed on the check because a matter number was required on the
control sheet in order to obtain it.

It was not until February 7, 2011, almost eight years
later, and only after respondent was confronted by the Gaccione
firm, that he remitted the sum of $11,835 to the Gaccione firm
to replenish the ACT funds. The following week, the Gaccione
firm returned the unbilled retainer, in the amount of §$12,235,
to ACT.

In respect of his handling of the ACT funds, respondent was
charged with having violated RPC 1.8(e), for providing financial
assistance to Nilsen and Stanford. He admitted that violation as
to Nilsen, but claimed that the funds to Stanford may have
actually been due to the client.

Respondent testified +that +the $10,000 represented firm
funds, notwithstanding the presence of the ACT matter number on
the check:

First of all, there was no requirement that
the ACT retainer be placed in trust. And
number two, a substantial amount of work had
been performed on the ACT file. And so it
was my understanding that those were firm
funds.

{3T130-12 to 17.]

In short, respondent could not recall why the check

refiected the ACT matter number. Nevertheless, when he was

"alerted" by the firm, he repaid the §$10,000, although he
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stated, at the time, that he had no recollection "of this" and
that he did not believe the amount "was something that should be
reimbursed." He refunded the money because he "didn't want to

have any outstanding issues with the firm."

ACT LITIGATION (XIV-2011-0085E)

On August 29, 2001, respondent filed a complaint on ACT's
behalf. On March 18, 2004, the case was dismissed on summary
judgment, with prejudice, except for a breach of contract claim.

Respondent did not tell his clients about the dismissal.
Instead, he informed them that he was engaged in active
litigation, appeals, settlement negotiations, and bankruptcy
proceedings against ETI and TTI. To support his
misrepresentations, respondent fabricated an order for judgment,
in favor of the clients, for +the sum of $1,327,470, plus
interest and taxed costs, and $300,000 in consequential damages.

On February 18, 2009, respondent filed another complaint on
his clients' behalf, which was dismissed with prejudice, in May
of that vyear. Respondent testified that the complaint was
dismissed because he had miscalculated the expiration date of
the statute of limitations.

Likewise, respondent failed to inform his clients of the

second dismissal. Again, he fabricated two orders for Jjudgment,
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in favor of the clients, for the sum of $1,327,470 on the first
count of the complaint and the sum of $1,347,265 on the second
count.

The orders purportedly were signed by an unnamed judge of
the Superior Court and were stamped as received and filed by the
Deputy Clerk of the Superior Court. Specifically, respondent
testified that he had fabricated the orders to "buy time" while
he attempted to rectify the dismissal of the complaint. He
emphasized that he had provided the orders only to his client,
Passalidis.

In February 2010, respondent told his clients that he had
levied on an ETI account and obtained just under $100;000; that
he intended to apply for an order to turn over funds to the
clients; and that he would continue to search for additional
funding sources to satisfy the judgments.

On September 15, 2010, respondent informed his clients that
he had Dbeen successful in establishing a "priority claim,"
presumably in the ETI bankruptcy case. In January 2011, an
attorney contacted DiTrolio on behalf of ACT, stating that the
client was awaiting payment on two judgments obtained by
respondent. DiTrolio asked the attorney to send him the
documents that he had received from ACT. When DiTrolio received

copies of the Jjudgments, he informed the attorney that he
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believed they were not authentic, as he had searched the firm's
accounting system and had not seen any receipt of proceeds for
that client. |

In August 2011, the clients filed a malpractice action
against respondent and others, which settled for $1 million. The
Gaccione firm's insurance carrier paid $650,000, and respondent
paid $350,000.

For his handling of the ACT 1litigation, the complaint
charged respondent with having violated RPC 1.1(a) and (b), REC
1.3, RPC 1.4(b) and (c), RPC 3.2, RPC 8.4(c), and RPC 8.4(d).
Respohdent admitted that he had violated RBPC 1.3, by his
"negligent" calculation of the statute of limitations expiration
date, and RPC 1.4(b), by his failure to tell the clients
immediately that the second complaint had been dismissed. He
also admitted that he had violated RPC 8.4(c), by failing to
tell his c¢lients the "true nature of the dismissal of the
complaint” and by fabricating the orders.

Respondent explained that he had created fictitious
documents in béth the Garrone and ACT matters because he was
"trying to buy’time to figure out a way to get [his] clients to
be made whole."

According to respondent, none of the fake documents were

either submitted, or even intended to be submitted, to anyone
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other than the client. The signatures on the court orders were
simply "scribbles." Respondent never signed the name of an
actual Judge or any other person involved with  the
administration of justice.

Respondent denied that he had violated RPC 8.4(d) because
the fabricated documents were never presented to anyone other
than the client. Respondent promised that he would never

fabricate a document again.

FRANK CGALANTE (XIV-2011-008SE)
| Thé third and final count éf the éthics com?lainﬁ charééd
feépondent with knowing misappropriation of:client aﬁd‘iaw firm
funds. |
Fréﬁk Galante retained respondent to represent him in an
action kégainst a éruise line. On June 26, 2001, res@ondent
obﬁaiﬁéd a $400,000 recoﬁery for Galénte-

N ,As'hoted‘previouSiyy the élosing'statementkin the ﬁi;ggg
métﬁef had kistéd a $12,000 loan to Nilsen from the ACT matter,
despite the fact that only $10,000 had been taken from ACT's
fUhdéglkéspondeﬁt‘dénied this allegation because he claimed that
the $i0,000 répresented law firm fﬁnds, hot‘client funds. When

the Gaccione firm investigated the discrepancy, it discovered
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that respondent had paid Nilsen the additional $2,000 from firm
funds attributable to Galante, which respondent admitted.

»A.kLee Nilsen #3

On April 19, 2001, +two months before the deposit of the
Géiéntef‘Settlement<wmonies ’in the +trust account, respondent
issued to Nilsen a $2,000 business account check containing the
notation "EXPERT FEE" and the Galante matter number. Nilsen was
respon&ent's client, not an expert in the Galante matter,

Respondent advanced the funds to Nilsen because he needed
money for expenses. Respondent did not know why the check bore
tﬁeAgﬁiante matter number, In this case, he aéknowledged that
tﬁérfuﬁdékﬁaid‘ﬁowNilsén belonged to thé‘fifﬁ;

élso,‘on Aprii 19, 2001, respondent prepared a promissory
note,Afr§ﬁ Nilsen to Galanﬁe, providing fof»the repéyment of the
$2,000; at se?en percént annual interést. Réspondent Eestified
that,itypically; he woula ﬁot’geﬁerafe'é promissorylnote for a
éistrigﬁtibn frém‘ﬁhe.business account.

k’ReSpondent ‘admitﬁed that, in total, WNilsen was paid

$13,835; to which hé was not entitled. Hé explained, however,
that Nilseﬁ wés disabled at’the time and, furﬁher, the firm was

fé?ai& fr0ﬂ the,procéeds of Nilsen's settlement.
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B. John Salvanto #2

On July 23, 2001, prior to the disbursement of the $400,000
settlement to Galante, respondent issued to John Salvanto a
$5,00Q trust account check containing tbe Galante matter number
and the notation "DISBURSEMENTS." Respondent testified that he
had no idea why the Galante matter number appeared on the check,
bqt,claimad that the monies represented law firm funds that were
in either the trust account or the "regular account.”

Respondent claimed that, although the firm had been repaid
the first $5,000 loan to Salvanto from Salvanto's settlement
proceeds, he had forgotten about this second advance. However,
as soon as he learned of the missing funds, he reimbursed the
firm with personal monies.

According to respondent, the firm  had requested
reimbursement for six to nine matters, some of which were more
than ten years old. He explained the process as follows:

When I left the firm, the firm was doing
some -investigation of some of these files
and some of the accounts. And when they
would bring it to my attention that there,
was a discrepancy or an issue with regard to
moneys that were not recouped, they would
provide me with the documentation, I would
review 1it, and 1if it was accurate, I
immediately wrote a check to the firm. And I
did that on every single occasion and every
occasion but one 1t was clear that those
moneys needed to be reimbursed. The one that

I had testified to earlier that I wasn't
clear about because of the way the checks
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were written, was the $10,000 check on the
Estate of Malanga. But I did repay that, in
any event. So I repaid every single penny
that the firm had indicated to me in the
course of their investigation that the
moneys were not recouped.

[4T32-5 to 22.)]

Based on these fécts, respondent was charged with having
violated RPC I.7(a)(l), because hié représe#tation of Nilsen was
"directly édverse". to Galante; RPC 1.8(é), because  he
financially assisted Nilsen aﬁd Salvanto; RPC 1.15(a), because
he knowingly misappropriated client and law firm funds; and REC
8.4(c).

Respondent; denied that he. had engaged in‘ a ~concurrent
conflict of interest with Nilsén.and Galante’beéause he did not
see how Niléén}s éxecﬁtion of’ a promissory note in favor of
Galante would bé adverse to the latter "who would then have a
basis to be repaid moneys thaﬁ wére advanced‘to . . ;‘[Nilsen]."
Nevefthéless, in respondent's view,. the | funds‘ ﬁere not
éalaﬁte's. Rather, they &ere firm funds with the vadded
ﬁrotéétion" of a promisécry note.

Respondent admitted having violated RPC l.8(e) by providing

financial assistance to Nilsen and Salvanto. He continued to

7 ngpn refers to the transcript of the November 6,‘2013 hearing
before the special master.
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deny that he had knowingly misappropriated client funds hecause
the monies belonged to the firm and were located in either the
ﬁrust or business accounts. He denied having knowingly
misappropriated law firm funds because, "based upon [his] equity
position in the firm," [he] had at any giyen time at least 20%
of those firm funds."

Finally, respondent denied having violated RPC 8.4(c).

MITIGATION

Respondent advanced several mitigating factors. First, his
conduét‘ occurred during the period enéompassing his mother's
diaghbsis, treatment of, and‘ death from éancef. During' that
time, he was his mother's caregiver; Second, he repaid éll
monies that had been misused, and contributed a substantial
amount of personai funds toward the settiément of the
malpractice actions that arose from hié conduct. Third, he was
of good charaéter, as attested to by ten individuals who
submitted character letters, describing respondent as dedicated,
cOmpaSsionate, generous, and helpful,

Reépéndent, a former member of the District Vé Ethics
Committeé, testifiéd that he had been a cértified civil trial
atﬁorney sincé 1994. He was invoived in the creation of the

first Inn of Court in New Jersey in 1987 and had remained active
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with +the group. He was active in the Essex County Bar
Association and served as the chair of the civil litigation
committee for approximately eight years. Ten of his cases had
xésuz,ted in published opinions, all of which he described as
"precedent setting.”
~ Respondent also was involved in "a lot of .charity work"
through the Montville UNICO, a service organization. He held
.various leadership positions in the organization over the years
and had been ité general counsel for "at least ten years."
AFinally, respondent related events in his life between 2009
’anéAzﬁlo; when‘ﬁany éf his unethical acts were‘éémmitted;

Sure. Actually I have to take it back
to 2007. My =-- my dad suffered a massive
stroke. We were celebrating his birthday,
ironically, and he died a few days later.
And my mom was absolutely devastated and
never recovered from that. And being that
I'm the oldest son, I took it upon myself to
‘make sure she was cared for. And in 2009 she
was diagnosed with pancreatic cancer, And I
was responsible for all of her medical care,
taking her to various doctors, lnteerernq
surgeons, . taking her to Slone [sic]
Kettering for her ultimate surgery, taking
her to all the medical care facilities that
she needed to go to for chemotherapy and the
like. And although she was in. remission for
a while, she — she contracted it back again
and it spread throughout all of her body and
the last year it was not very good. And she
wound up dying in January, late January of
2011, which was right in the middle of when
I was transitioning from leaving the  firm.
So I had — I had a lot on my plate at that
time. I was trying to maintain a pract:ce. I
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was trying to deal with my mom. I was trying
to deal with these — especially the ACT and
the Garrone matters were just killing me. I
mean they were just killing me. And so I

started doing -- I was making not so good
judgments. Again, not by way of an excuse
but of an explanation. So that was -- that

was what was going on .in 2009 and 2010.

[4T50-3 to 4T51-5.]

SPECIAL MASTER'S FINDINGS

fhe special master recommended respondent's disbarment for
the knowing misappropriétion of client and law firm funds. The
special master  found that respondent had committed numerous
other ethics infractions<as well. |

To avoid ﬁnnecessafy repetition, we summarize the special
master's findings by category rather than on‘ é case-by-case
basis. |

A. Loans to Clients and Others/Improper Business Transactions

The complaint alleged that respondent had made improper
loans to his ciients, a violaticn of RPC 1.8(e), and, in some
cases} RPC 8.4{5). The Special master  accepted respoﬁdent;s
admission to having &iolated RPC 1.8(e) on ten occasidné: loans
£o Celusak (ftrom the disputed Merkin fee), Saénz (from the
disputed Mérkih fee), Bucca‘#lf(from Bruder's funds), Horvath
(from fhé‘GaCCibne firmis deinesS accéunt), Myikélow(from the
Gaccione firm's business aécouht), Salvanto #1 (ffoﬁ funds
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assigned by Price to respondent's grandfather), Nilsen #1 and #2
(from the ACT retainer), Nilsen #3 (from the Gacciocne firm
funds), and Salvanto #2 (fxomVGalante's funds).

In.connection with only the Salvanto #l1 loan, respondent
was‘charged w;thAviolating,ggg 1.8{a), which prohibits a lawyer
from Aacquiring “an ownership, possessory, security or other
pecuniaryA interest adverse to a client,” unless certain
disclosures are made. The special master found that respondent
‘Vioiated this rule, reasoning that, even thdugh the interest-
free loan benefited Salvanto, the rule still required'respondent
to'comply with disclosﬁre’requiréments.

In.adéiﬁign} tﬁe special'ﬁaéter found that, wiﬁh reépect to
each of £hé ten loans ideﬁtified above, respondent violated RPC
8.4(c) because;'in order to obgain the checks, he’intenﬁionéily
misled oﬁﬁérs aﬁout the true naturé.of the payments.®

Thé special master rejécted reé?ondénf's claim'thét,‘as a
sbaréhélder, he could use trust and businéés acdount moﬁiés as
he séw& fit. in‘ this regard, she néted,lﬁhat Gaccione firm
aftorneys&had no'authori£y to prb?ide financial-assistance fd a
cliént, andAtheie was no éonfﬁsioﬁ about this faci;‘partiCularly

in light of the clear language in RBC 1.8(e) ditself. Further,

5 The complaint did not charge respondent with haVLng violated
RPC 8. 4( } in connection with the Bucca #2 loan.
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Gaccilone and DiTrolio both testified that such acts would be
objectionable and not approved. |

The special master accepted DiTrolio;s testimony that,
prior to the hearing in ‘this ‘matter, respondeﬁt' had never
claimed that, due to his ownership interest'in firm fdnds, he
had a right to use them as he saw fit. She noted that, as a
“gseasoned practitioner" and a former DEC member, ‘respondent
uﬁdetéfooakhis.professional obligations and, further, the RPCs
"apply regardless of whether a firm's policies or procedures
expressly reiterate and encompass them."”

fhe épecial Vmaster rejected respondent’s‘ argument that,
becéuéé Mrs. Buéca was not his client, he did not violate REC
1.8(e) by lending $5,000 to her (Bucca 42/ACT funds). Fii:st, kthe
s@ecial‘master nbted, the monies were paid to Mrs; Bucca only
because Buéca was in jail. Second, the money was for Bucca's
beﬁefit, that is, to retain a criminal attorney for him;

Finally, With‘:éépect to the $343 alleged loan to Sﬁanfof&,
ffom the  ACT 'retainer, the épecial master noted tﬁé
inconsistency in respondent's answer to the complaint and hié
testimony at the hearing. Thﬁs; she found that the record lacked
clear and convinciﬁg evidence that the disbursemeni to Stanford:

was a loan, as respondent had admitted in his answer, rather
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than the payment of a settlement or judgment due to Stanford, as
respondent had testified at the hearing.

B. Conflict of Interest

The speciél master found ﬁhat reSandentk vioiate& RPC
1.?(&}(i) by his simultaneous .represenéation of both Galante
{thé putative 1ender} and Nilsen (the putétive bhorrower) in a
léan'iransaction, without the disclosures and infofmea consent
requiied by +the Rule. Here, the special master noted that,
although the loan was made to Nilsen from the firm's business
account, respondent had characterized that disbursement as an
ekéert feeland attributed that expense to‘the Galante matter,
aﬁd,kfﬁrther, directed Nilsen to execute a promissory note in
GalantéTs' favér, thereby "making Mr. Galante responsible, or
appeat ‘toA be 'fesponsible, for ‘fhe advanceﬁéﬁt ‘of fuh&s to
Nilsen" whéh,.iﬁ fact, Galante heither.knew of'nor authorized

any such loan.,

Co‘Mishandlinq‘LitiQaﬁion

Respondent’was charged with having violated RPC 1.1(a), RPC

1;3, RPC 1.4(b) and (c}), and RPC 8.4(c) in the Garrone, Arendt,

Horvath, Calié, Valli, and ACT matters; RPC 3.2 in the Garrone,

Horvath, Valli, and ACT matters; RPC 3.3(a)(l) and RPC 8.4(d) in

the Horvath matter; REC 8.4(c) in the Bruder nmtter;'and RPC

i.i{b) in the ACT matter.
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In Garrone, the special master was unable to find that
respondent.violated RPC 1.1(a), RPC 1.3, or RPC 3.2, based on
hisd failure to collect on the judgment. The special master
obsefvéd‘théé the record did not cdntainweieéf'and ponvincing
evideﬁée thatj‘respoédeﬁt's ﬁnsucceésful effbrts ‘“constituted
mqfe :thanV pethaﬁs 'hegliqénce.“ Indeed, iﬁhe  0AE haa 'pgesentéd
"virtuallyAno evidencé:. . .kregafding the collectabiiity of the
Gafrone judgmént.”

However, the special master found that, by failing to
inform Garrone that he had not succeeded in his collection
efforts, ‘reSpondent had deérived' his“client "of input and
coﬁtfél. éf -his casé," of ‘Yhow collectioh efforté should
prbceed," and of "the oppértunity to consider alternatives, such
as téking the matter to another‘lawyer, sélling his judgment;
and/or using a collection serviée,"

The speciél maéter's findings with respect ’to .thé RPC
8.4(c) charge are discussed below.

In Arendt, the special master found that the record lacked
clear. and convincing evidence of gross neglect, based ’on
respondent's failure to file the compiaint within the time
afforded by New Jersey's statute of limitations and hié'failure
to oppose the Summary judgment motion in that caéeo Yet, the

special master did find that he lacked diligence because he had



been retained in the same year that the accident had occurred
and, therefore, had "sufficient time" within which to comply
with the two~year period of limitation.

Further, the special master determined that, by failing to
inform the Arendts that their complaint had been dismissed and
that the dismissal had been affirmed on appeal, -respondent had
denied them the opportunity to discharge -him and retain new
counsel "and/or take other actions to explore their rights and
remedies in the six (6) plus years . . . between their lost
appeal and the fake settlement," a violation of RPC l.4(c).

The Speéiél master did not address‘ﬁhe ng‘8.4(c) charge in
'tﬁe gﬁgégg‘matier. |

in theV§9§§§§Q matter, the special master acknowledged that
respoﬁéeﬁtAhad‘édmiétéd'violating ggg i;é; RPC 1.4(b)f‘ahd“ggg
8}4(0). In addition to RPC 8.4(c), the special master foﬁhd that
respondent viclated RPC 3.3(a)(l) and RPC 8.4(d). SheAféjécted
his claimed lack of reéollectionA of haVing‘ told the federal
couit tha£ the nmtﬁer'had been "settled;;‘The speciai ﬁmst@f
éescribed these ihfﬁactions és ayfiagrant violatién of "acceﬁfed
professional norms."

Next; %hé\special master.fdund ﬁhat, by leadihg Hérvath to
ﬁelié§éhiha£ tﬁe case had been settled rather than dismissed,

respondent had violated RPC 1l.4(c). Finally, the speciél master
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found that the clear and convincing evidence did not support a
finding that respondent’€ conduct had vioiated REC 1.1(a) or REC
3.2,

Tn the Calia matter, - the gpecial = master - accepted
respondemt's admission to the RPC 1;3, REC 1.4(b), kand RPC
8.4(0)*violations. In addition, she found that he violated REC
1.1(&} and REC 1.4(c).

The gpecial master determined that respondent exhibited
gross neglect "pecause his misconduct amounted to MOre f£han not
timely £iling & complaint.” Specifically, he hid the truth of
his failures from’ the client "fot years, " and fabricated
doduments desigﬁed to mislead the client ébout the status 6f her
Caée, which, when combined with similar conduct in other
matters, demonstrated "a disturbing ‘?attern of fabricating
setﬁlemeﬁts and misleading clienté, rather than advising ﬁhem of
ﬁhe, £rue gtatus of their méttefs and fécing any potential
malpractcice claims."”

Fihally, Ehe special méstef foundlﬁhat respOndent‘violéted
RPC 1.4(63; essentially for thé same reasoné noted in the other
client mattérs.‘ | | | |

In the Vvalli matter, respondent admitfed having vioiaﬁed
ggg 1.3, RPC 1.4(b): and REC 8,4(0); In findiné that respondent

also violated rRpPC 1.1(a), the special master determined that it
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was gross neglect for him to ignore the matter, and fail to make
inquiries about it and’its status, when Respondent clearly knew
whether or not he could effect, and had effected, service. "
Thus,'he knew, or should have known, that the case had been, or
would be, dismissed for failure to offer proof of service.

The special master found :that respdndentt vialatedj RPC
1.1(a) in another respect - byvhiding the truth‘from his clients
and fabricating documents. Further, as in the other cliedt
matters, the special master determined that respondent had
violated RPC 1.4(c}).

AAS to ggg 3.2, the special master ‘cbhcluded that’ no
“evidence estabiished that matters were not éxpediied.

?inally, .in the ACT matter, the speciali master accépted
respondént's admitted violationé ofyggg’l.3 and RPC 1;4(b); She

also found, as she had in Garrone, Calia, and valli, that

responéent’sA failure to tell the client the truth ‘and his
fagrication of documents[ to éupbort his miérepresentationé
amounted to a‘violation of RPC 1l.1(a) and (b).

The special master found that respondeht also‘violéted ng
i.4(c) b? failiﬁg to inform ACT about important events, such as
the expiratioﬁ'of the statute of limitations and the dismissai

of the second complaint.
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Because the special master found that the OAE had failed to
present "evidence suggesting the Respondent delayed the actual
litigation, or improvidently filed the subsequent suit,” She did
not find respondent guilty of a violation of ‘REC 3.2.

In. the Bruder matter, the special master ~fouﬁd that
respondent violated RPC 8.4(c) by telling Bruder that she would
not receive any proceeds from the settlement of her case because

the liens exceeded the recovery.

D. Fabrication of Documents

The special master determined that respondent violated REC
8.4(c) and (d) based, in part, on his fabricatioh of‘documents,
iﬁciudinq court orders, to conceal his failure to coliect on\a
jﬁdgméﬁt ih Garrohe,ﬁéhd £he dismissai éfiiﬁéléﬁﬁplaiﬁts iﬁngii
She also found that, by forging Castaﬁo‘s Signature on some of
the documents,'he violated the forgery staﬁute, N.J.S.A. 2C:21~
1. and, thus, RPC 8.4(b).

Fiﬁélly, the special master found thét, in both the Garrone
and the ACT }natters; respondent violated RPC 8.4(d), when he
“created ané transmitted to his client fictitious orders and
other documents. purporting _to bear a signature of a sitting
Judge of the ‘Superior Court and the Clerk's Office's "filed"
stamp.” She noted ﬁhét, contrary to res@ohdent's argument,vthe

commission of an actual fraud on the court was not required to
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sustain & violation of REC 8.4(d). Further, respondent “could
not control what Mr. Garrone might have done to use, enforce or
publicize the fake court orders, warrant of arrest, and forged
attorhey certificationﬁ.

With respect to the ACT matter, the special master rejected
respondent's argument that, because he had already admitted
viclating RPC 8.4(c¢) by misusing ACT's funds, any additional Rpg
B.4(¢). charges were redundant. Rather, in the special master's
viewﬁ ‘respondent's admitted fabrication of orders, plus his
failure <to inform his client of ‘"the true nature of" +the
Acoﬁéiaint’s disﬁissal, consti£uted a sepérate violation of the

ruleﬁ

 é;”Nedii§entAgiéépprépfiétibn of Cliént”Fungg

'fhe séééial master found in respdndent‘s favor on the
single.violatiCn chérged in £he>Gruchacz matier; thaﬁ is, the
negiigent ’misapproériation of clientﬁ funds. Although she
concluded tha# resgpondent had not negllgently' mlsapproprlated
Gruchac 's funds,' she considered it "squLCLOué and troubllng
that the bank 'employee, when ééked to withdraw' money' from é
péréonal ‘account instead‘.withdrew it from ak law firm's
écc&uht " and was dLsturbed by the flrm s fallure to defect the

bank S error aver a period of several months, However, she did
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not attribute the invasion of Gruchacz's funds to respondent,
for several reasons.

First, no evidence established that respondent had
detected, or should have detected, the bank's error‘at the time
of . the disbursement to Gruchacz. Second, respondent did not
:ecéive . or review  the Gruchacz ISB account statements and,
therefore, did not know what activity had occurred. in the
aécount atter the transaction. Third, he did not review his
personal money market account statements between August and
October 2009, and, therefore, he did not know that the $30,000
had remained in the account. Fourth, the monthly reports
circulated, by fhe Gaccione firm reflected only the clients'’
trust account balances, not account activity. Finally, the
special master noted that the OAE had‘aécepted that thé’bank}
not réspondent,‘was responsible for the error.

F. Knowing Misappropriation of Client Funds

The ethics complaint charged respondent with the knowing

misappropfiation of client funds in the Bruder, Price, Infinity,

and Qg;gggg kﬁtters. Thé speéial master found that réspondent

had.done‘so in éll éaseé excépt in‘respect of the grandfather's

funds in’the Price matter, as to which the record fell short. |
In Bruder, the special mastef found ﬁhat respondent

knowingly invaded the $8,096.62 held in trust for the client,
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using the money to fund the $4,220 "settlement“‘disbursement to
the Arendts and the $3,100 "lien payment" disbursement (i.e.,
loan) to Michael Bucca. In Infinity, she determined that he
knowingly invaded the §37,817.32, held in trust for the client,
to fund‘the $30,000 'settlement" disbursement to the vallis and
the §775 "interest" disbursement to Garrone. 1In Galéntg, the
specialA master. found that respondent  knowingly invaded the
$47,577.69 held in trust for the client, using the money tc fund
- the $5,000 "disbursement" (i.e., loan} to Salvanto.

The special master reviewed the facts establishing the

OAE's prima facie case of knowing misappropriation. She pointed

bu£ . that réépondent’s "contemporaneous directidns,A as
memoiializéd on the éontrol sheets, indicate that Respondent
knéw.abéut, and intended to invade, pafticular clients' trust
funds." In support of this findinq,‘ She noted that;‘kfor
respondent to écéess truét account funds; the disbursemen£ sheet
had to reflect a matter number as to which there: existed
éufficient trust  account 'fﬁnds to cover the reqﬁested
disbursemént. Moréo?er, he knew thét‘the bookkeeper could issue
d;sbugsementsyéhly égainst a specific clien£ matter. Fﬁrther, in
all 'caSes, respondent's disbursément requests were ‘issued
égains£ client matters that ﬁad'sufficient’funds, in trust, to

cover the disbursements. According to the épecial master, based
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on monthly reports, respondent knew how much money was held in
trust, in total, as well as for each of his individual clients.
Thus, the disbursement sheets referenced specific client matters
which- held sufficient funds to support the re@uested
disburéements;”~These facts, according to the ’speCial méstér,
clearly and convincingly .established that respondent "knew
abOuﬁ, and intended to invade, barticular clients' trust funds."

The speclal master rejected respondent's claim that his
invasion of trust account funds was hot for personal gain. She
noted that respondent did not simply use trust account funds to
assist heedy clients, but that he had also intentiohélly used
clieﬁt trust funds forkhis own benefit. For example, sﬂe cited
his use of Bruder'é funds to pay the-non—existent "settlement”
to'the Arehdtsé which réSpoﬂdent had "fake[dj; in brder(to‘cover
up the dismissal‘of their case dﬁe to his miscalculation of the
sﬁatute ofklimitations.

The special master did not accept'respondent's claim that
the invasién of client funds was only "on paper" bécauée there
élways existed in the trust account an "eﬁuity cushion" of at
least s‘ioo,ooo.l Indeed, she did not accept the notion that
réspondeﬁt reésonably understood there to be an equity cushion
iﬁ4the trust acé&unt. Further, even if there had béen an‘equity

cushion, DiTrolio testified that no firm policy or practice
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existed that would have authorized respondent to draw against
it. As she had previously found, there was no basis for his
assertion that, as a shareholder, he had an ownership interest
in the trust and business account funds and, therefore, could
access ﬁhe funds and use them as he saw fit.

Moreover, the special master found that, despite
faspondeht‘s understanding, there was no -equity cushicn. The
special master accepted DiTrolio's testimony that retainer fees
maintained. in the +trust account belonged to the client until
earﬁéd and, further, that client funds were not fungible, but,
rathér; bélonged to the client.

ih addition; the special ﬁastér ACceptéd' DiTrolio's
'teﬁtiﬁbhy tﬁéé, dnce %étainér' fees »held in the trust Aacébﬁﬁt
were earned, ‘they‘ were 'trahsferred to the business account;
Iﬁdeed,‘DiTrolig had testified>that he followed this practice.

in sﬁort, the special master founa that‘ the record
sﬁpporiéd thé‘ charges ’of ‘kﬁowihg misappropriation of cliéﬁt
fuhdétinyihe Bruder; Infinity, and‘Galaﬁtétmatters‘ana that it

did not support respondent's "equity cushion" defense.

F. Knowing Misappropriation of Law Firm Funds
The complaint Charged respondent with knowing
misappropriatioh of law firm funds when hey(l)‘lent mbney and

paid a "fake" settlement to the client in the Horvath matter, by
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disguising the payments as costs advanced in that matter; (2)
advanced funds to the client kin Myrkalo, by describing the
payments as €9sts advanced in that matter; (3) lent §$1,775 in
earned legal fees to Salvanto, using the Price matter number,
(4):lent $5,OOQ,t0 Mrs. Bucca (Bucca #2 loan), by using the ACT
matter numbex’and‘describing the dishursement as payment of an
expért,fee, and (5) lent $2,000. to Nielsen,;claiming it'was an
éxpense in the Galante matter; The special master found
respondent quilty of knowingly misappropriating law firm's funds
in all these cases.

in addition, in Horvath and Salvanto, the special master
based her flndlngs on respondent S knowledge that he could not
use firm funds to pay a "fake settlement “ finding that his
knowledge was established by hls false description of the nature
of the payments on the dlsbursement sheets,

The speczal master rejected respondent's défense that his
status as a shareholder in the Gaccione firm authorlzed him to
use firm funds at his discretion. She noted respondent‘s attempt
to conceal his miscdnducﬁ, by misstating the natﬁrevAof thé
payments on the‘disbursement sheets, which she found he had done
precisely‘because he knew that he was not authorized to use the
firm's funds in those manners. Thus, the> invasions were not

“only on paper.”
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These same facts supported her finding that respondent did
‘not hold a reasonable belief as to his’entitlement to the funds,
which would preclude a finding of knowing ndséppropriation of
law firm fqn&s;

The special master also found that, even if respondent's
lnvaélons of fxfm funds had been for "altruistic" purposes, that
facﬁAwould not negate a finding of ﬁnowxng misappropriation of
firm <£funds. The law applies to "any unauthorized use," she
noted, and, therefore, the absence of personal gain 1is
irrelevant. Morecver, some of the disbursements did serve to
benefiterspondent) that is, to protecﬁ‘hig ?epu&étiomkénd to

forestall a malpractice claim.

k.‘Khowgnq Misapggggriagggn of Escrow Funﬁg'
| The | éomplaint ' charged respondent with the knowing
misappiopriation of diéputed fﬁnds that is,‘ thé Merkin fee,
whichf‘ undex'rggg 1.15(c), were to be éegregated. The special
ﬁéétex foﬁnd that respondent héd éommitted.this violation when
he diébursed the ‘disﬁuted funds tb Celusak and to Saenz's
iandiord‘ | |

Accordlng to the specxdl master, the closing qtatement for
the Clsneros settlement 1dent1f1ed the $5 437.22 referrai fee
that was to be paid to Merkin out of the $16,311.66 total fee to

the Gaccione firm. Moreover, when the Gaccione firm's fee was
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traésfefxed from the trust account to the business account, the
Merkin fee remained, signifying respondent's acknowledgment that
‘the fee was in dispute. For these reasons, the special master
rejected respondent's claim that there waé’nb dispute.

.Other evidence supported her finding. For example, it
mattered not that Merkin did not take affirmative steps to
coileét the fee. rn'addition, ﬁhere was no evidence that; prior
to the settlement of the litigation against Merkin, he had been
asked to waive his fee. Moreover, Merkin's entitlement to the
fee was at issue in the malpractice action.

The Special master also made some findinqs that were
universal to all knowing miéappropriétion counts‘ in the
complaint. .For example, vsﬁe ciﬁed MLQ;QLAL ‘42:1A~11 for’ the
propésition that property acquired by ia“pafﬁhership is the
property of the partnership, .not the individual partners.
Further, that  respondent  repaid the monies he had
miséppr&priated did not save him ffom a finding of knowing
misappropriatioﬁ.

Finaily,' the Speciai mastefl éonsidered' irrelevant
respoﬁdenﬁ's aésertion tﬁat a fdreﬁsic‘accounting was required
to proﬁe his knowing misappropriation of any funds. The

allegations had already‘been established based on the records.
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MITIGATION

The special master listed the following mitigating factors:
(1) respondent's cooperation with disciplinary investigators; (2)
his initial self-report to the OAE; (3) the personal difficulties
he was undergoing during the 2009-2010 period; (4) his repayment of
all funds; (5) his heavy caseload; (6) his desire to assist his
financially-struggling clients; (7) his previously unblemished
disciplinary history; (8) his reputation, which was praised by
those who had submitted character letters; and (9) his involvement
in the community and his accomplishments.
The special master did not accept that the mitigating factors
negated the need for disbarment. She reasoned:
496, This is not a case of negligent
misappropriation. Respondent used  various
ruses to conceal his knowing misappropriation
of his firm's and his client's funds.
497. Respondent displayed a stunning lack
of candor to his law firm and to his clients.
He made repeated misstatements to clients and
partners, and prepared false control sheets,
Closing Statements, and Releases. He created
fictitious court orders and other legal
documents. He also forged the signature of

another member of the bar on an Attorney
Certification.

[SMR949496-9497.]°

 SMR refers to the Special Master's report, dated August 24,
2015. ‘
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Based on respondent's knowing misappropriation of client
and law firm funds, and the “"other serious misconduct" he
committed, the special master recommended his disbarment.

* w *

Following a de novo review of the record, we are satisfied
that the special master's finding that respondent's conduct was
unethical is fully supported by clear and convincing evidence.

Our analysis follows the structure used to summarize the
special master's report.‘As shown below, we adopt most of the
speciélAmaster‘s findings and conclusions.

A. Loans to Clients and Others/Improper Business Transaction

With some exceptions ‘not applicable here; RPC 1.8(e)
prohibité an attorney from providing "financial assistance to a
client in connection with pending or contemplated litigation."
Respondent admitted, the special master found, and the clear and
con&incing evidence established, that respondent violated ;&ﬂ;
1.8(é) by advancing funds to the fdllowing clienis: Celusak
($4,800), Saenz ($5,069.26 to her landlord), Bucca ($3,100),
Hé&vath (four payménté totaiing $7,000) Myrkalo (six payments
totaling $2,157); Nilsen (three paymenté totaling $13,835), and
Salvanto (two payments totaling $10,000). As | néted in
respondent's briéf, he concedes this ruie violation in all

cases.
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In addition, as the special master correctly concluded, the
$5,000 disbursement to Mrs. Bucca violated REC 1.8(e). It
matters not that she was not respondent's client. The funds were
advanced to her for his benefit, just as funds were advanced to
Saenz's landlord for her benefit,

Moreover, the special master accurately assessed the record
when she determined that there was no clear énd convincing
evidence to find that the $343 disbursemen£ to Stanford
constituted a loan. Respondent could not recall why the
disbursement was made, but surmised that it represented the
balance due to Stanford from the settlement cf his case. Nothing
in the record refuted his supposition.

‘Respondent also violated RBC 8.4(c) each time he advanced
funds to or én behalf of his clients because he accessed the
funds by submitting a disbursement sheet misrepresenting the
purpose of the diébursementﬁ Although"tﬁe fecord failed to
’establish that +the $343 disbursement to Stanford ‘was a loan,
respondent violated RPC 8.4(0) when he accessed the funds in the
buéiness account by submitting a disbursement sheet thatbcharged
the ACT matter for the disbursement and characterizéd it as the
payment of a judgment. |
Although ﬁhe complaint alléged that respondent also

violated RPC 1.8(a) (business transaction with a clieﬁt) by
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lending money to Salvanto, we dismiss this charge as duplicative
of the RPC 1.8(e) charge and finding.

Thus, respondent violated RPC 1.8(e) and RPC 8.4(c), by
making improper loans to Celusak, Saenz, Bucca, Horvath,
M?rkalo, Nilsen, and Salvanto. In addition,'respondent‘violated
RPC 8.4(c) when he submitted a fraudulent disbursement sheet to
obtain the 5343 for Stanford.

B. Conflict of Interest

In .the absence of certain disclosures, RPC 1.7(a)(l)
prohibits an attorney from engaging in a concurrent conflict of
interest, wﬁich occurs wﬁen.the representation of 6né client is
directly advefsé to another client. Respondent was charged with
violatinétgggwlq§(a)(l)‘in £hé‘ggigg and Qg;gggg ﬁatters;'

The OAE aileged that the conflict aiose when respondent
advised and arranged for Price to asgign her JUA/MTF judgment to
respondéht’s grandfathef, both of whom he represénﬁed. Although
it is ndﬁ clear from‘the record who drafted the assignment, it
likély &as resﬁondént. He arranged for the transaction, and he
sent the assignmenﬁ docﬁment to Price ‘for her signature. Thé
cliénts‘ interests éieariy were adverse. Respondent representéd
both the buyer of a judgment (his gfandfathér) and the seller of
théﬁ ﬁudgmeﬁt (Price).‘Jusf as an é&torney may‘reﬁreSent both

the buYer and seller in a realAestate transaction, so long as
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the attorney is not involved in the negotiation phase and so
long as the attorney obtains consent of both clients after full

disclosure, !’

respondent was required to fully disclose all
aspects of «theA dual representation and obtain both clients'
consents. He did neither. We, thus, find that respondent
viﬁlateﬁ RPC 1.?(a)(1}. | | |

| in the Galante matter, the special masfer. found tﬁat
fespondent violéted RPC 1.7(a)(1l) when he lent $2,000 to Nilsen,
using business account funds and charging it to the Galante
matter number as an expert fee, and when he prepared a
promissory note.from Nilsen to Galante. In her view, respondent
had acted as £he attorney for both the borrower (Nilsen)Aand the
lender (Galante) in a commercial loan transaction.

We are not able to agree with the special masﬁer’s finding
that respondent violated RPC 1.7(a)(l) when he lent $2,000 to
Niisen (Nilsen #3). There was no loan from Galante to Nilsen.
Ratﬁer; as discussed below, respondent knowingly misappropriated
the law firm funds that he then lent to Nilsen. Thus, respondent
coﬁld not have reprééented the lender and the borrowef in a lban

transaction.

0 see Advisory Committee on Professional Ethics Op. 243, 95
N.J.L.J. 1145 (1972).
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The promissory note from Nilsen to Galante is troubling,
howevex,kbecausé it suggests the exisﬁence of a loan, and Nilsen
signed it, arguably rendering'the note enforceable by Galante.
On the surface, respondent's preparation of a promissory note,
given by one c¢lient to another,‘ appears to support an RPC
1.7¢a)(1)  violation. The ~"conflict" was not genuine, however,
becauseAAthe noté was a fiction,‘ and the record lacked any‘
evidence that Galante had been given a coéy of the note or that
he had even known about it. The real infraction was respondent's
knowing misappropriation of law firm funds, which he was able to
disguiée ahd carry ou£‘through an aét of fraﬁd.

Qe, thﬁs,‘find.that respondent-violated RPC 1.7(a)(l) in
thé“ggigg matter but dismiss the RPC 1;7(&)(1}Acha£ge in the

Galante métter.

C. Mishandling Litigation
As stated previously, respondent was charged with having
violated RPC 1.1(a), RBC 1.3, RPC 1.4(b), RBC 1.4(c), and REC

8.4(c) in the Garrone, Arendt, Horvath, Calia, Valli, and ACT

métters; ‘RPC 3.2 in the Garrone, Horvath, Vvalli, and ACT

——

matters; and RPC 1l.1{(b) in the ACT matter, aithough it is not
cleaf whether that charge was based on multiple acts of neglect

in that single case or his neglecﬁ in all client matters.
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We first address the failure-to-communicate charges. In the
Garrone matter, respondent failed to inform his client that he

had been unable to c¢ollect on the judgment. In the Arendt,

Horvath, Vvalli, and ACT cases, respondent’failed to inform his
clients of the dismissél of their complaints. In the Calia
mgtter,. he failed to inforn; his client‘ that a complaint had
ne?er ~be¢n filed prior to the ekpiration of thé statute of
limitations. Accordingly, respondent violated RPC 1.4(b) in all
six cases.

In addition, in all six client matters, respondent violated
RPC 1.,4(c). As the special master obgerved, due to his non~
disclosure of his lack of succéss in each matter, sometimes for
years} respondént’s, clients were ‘prevented frontAaécepting the
adverse events or working with him, or seeking new counsei, to
éveréome them.

‘Resﬁondent also violated RPC 8.4(c) inAeaCh caée by telling
his clients that their cases had settled or that he had
sdcceeded in collecting on the judgménts obtained ‘in their
fa&or. Moreover, he violated the rule by fabricating documents
and orders in support of his misfepresentations.

In Garrone, the record does not support findings of gfoss
neglect, lack of diiigence, or failure to'expedité litigation;

As to the first two charges, there was no evidence that
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respondent's failure to collect on the judgment was the result
of delay, inattention, incompetence, or more than simple
negligence on his part. The record reflects only that he was
unable to collect because he could not locate the insurance
carrier. There was no evidence pertaining to wﬁat.he should have
done, underkthose circumstances, and that he failed éo do it. As
to the alleged’violation‘of REC 3.2,'this rule does not apply
because ’the litigationé had' been brough£ to a successful
conclusion by the entry of a default judgment in Garrone's
favor.

In the Arendt matter, there is no clear basis on which to
conclude that respondent did‘not filé opposition td the motion
for'summéry ju&gmenﬁ or that his failure to’file the complaint
within the ‘New Jersey éeriod of iimitatibn, rather than New
York's, was morévﬁhan simple neglect.

‘As fhe special masﬁer recognized,,there was some evidence,
albeit eqﬁivécal, suggesting that respéndent had filéd
opposiéion to the motion. Moreover, there was no baéisA upoh
whiéh' fo conclude that respondent's cheice in statute of
limitations was the product of anything other than a reasonable
mistake in ‘ﬁhe sometiﬁes confusing'Arealnlﬁof conflict of laWs

analysis. Thus, we dismiss the RPC 1l.1{(a) and RBC 1.3 charges.
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In Horvath, the record does not support findings that
respondent lacked diligence, exhibited gross neglect, or failed
to expedite the litigation. The complaint alleged nothing more
than that réspondent was unable to serve the complaint, and the
record was devoid of any evidence demonstrating that his lack of
success was due to unethical conduct on his part. Thus, although
respondent admitted having violated RPC 1.3, we dismiss that
charge és well.

As to the RPC 1.1(a) and RPC 1.3 charges in C(Calia,
respondent ‘s failure to file the complaint violated both rules.
In Valli, respondent faiied to serve the complaint within the
required time, thereby violating RPC 1.1(a) and RPC l;é;
Céntrary £o the speciéi master'é finding, howeQer;’feépoﬁdeﬁﬁ'é
failure.to servé the complaint was indeed a violation of ggg 3.2
because, having filed the complaint, respohdent then failed to
take the steps nécessaryytokeffect service.

Finally,Ain the &gg‘matter, reépondent violated REC 1l.1l(a)
and RPC 1.3 by failing to file the complaint within the time
prescribed by the statute of limitations, which was the result
of hié miscalculatién of that deadline.

Three acts of neglect constitute a pattern of neglect,

which is proscribed by RPC 1.1(b). In re Rohan, 184 N.J. 287

~(2005). Because respondent is guilty of gross neglect in only

81




two matters, Calia and ACT, we cannot find a violation of that

Rule.
- To conclude, respondent violated RPC 1.4(b), REC 1.4(c),
and RPC 8.4(c) in all six matters. He violated RPC 1.1l(a) and

RPC 1.3 in the Calia, Valli, and ACT matters but not in the

Garrone, Horvath, and Arendt matters. Respondent also violated

RPC 3.2 in the Valli matter.

D. Fabrication cf Documents

The complaint charged respondent with having violated REC
8.4(c) based, in part, on his fabrication of documents,
including courf'Orders,“to conceal‘his‘failure to collect on a
jﬁdgment, in Garrone, and the dismissal of two complaints, in
ACT. Iﬁ both matters, the special master found respondent guilty
of that violation. Wé agree.

In Garrone, thé facts clearly' and. cbnvincinqu support
reSpondent's édmission of that Viblatiéﬁ.‘ Specifiéally,
réspondent created phény documents to mislead Garrone to believe
that he had successfullf collected on the judgment that he had
obtained in his client's.favor. Soﬁé of £hose documents gave thé
épﬁearanée of havingibeen generated by the'dourt and bore the
stamp. of the c¢ourt clerk. Thus, respondent’s‘ acté clearly

establish his violation of RPC 8.4(c) in this matter.
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The complaint also charged respondent with having violated
RPC 8.4(b) in the Garrone matter, based on his having forged the
name of attorneyAGregory J. Castano on certain documents. As the
special master observed, such a violation is based on the nature
of the conduct and does not require a conviction.
N.J.S.A. 2C:21-1la provides, in pertinent part:
a. Forgery. A person is guilty .of
forgery 1if, with purpose to defraud or
injure anyone, or with knowledge that he is

facilitating a fraud or injury to be
perpetrated by anyone, the actor:

(2) Makes, completes, executes,
~authenticates, issues or transfers any
writing so that it purports to be the act of
another who did not authorize that act or of
a fictitious person, or to have been
executed at a time or place or in a numbered
sequence other than was in fact the case, or
to be a copy of an original when no such
original existed . . . . {emphasis added)

Respondent asserts that he did not violate the statute
because he lacked the scienter rgquiréd, that 1is, he did not
intend to defraud ahyone but, rather, to "buy time" with
Garrone, who was pressing him for details. Citing State v.
Schultz, 71 N.J. 590 (1976), respondent asserts that the false
document had to have the capacity to bé relied upon in a legally
significanﬁ‘manner. Hg argues thap, becausé’the documents “did

not impact on the legitimate judgment obtained by Mr. Malanga in
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Garrone, nor did they have any effect on the collectability of
the Jjudgment at the time they were created," there was no
violation.

Assqming, arquendo, the validity of respondent'skanalysis
of Schultz, particularly as it relates to the current version of
the  forgery statute, his argument misses Wthe mark. Although
reséondent may.have been seeking to "buy time" for himself by
éisleading Garrone iﬁto believing that he was taking steps to
collect on the Jjudgment, his actions resulted in a loss to
Garrone, who was deprived of the opportunity to find another way
to éoilect on a substantial judgment, such as hiring a different
lawyer. ‘ Certainly, such reliance and loss were legally
sﬁfficient. Thus, respondent violated RPC 8.4(b).

Finélly, respondent violated RPC 8.4(d), when he created
ahd transmitted to his client fictitious orders and other
doéumenté puréofting to bear the signature of a 7judge and an
official "filed"‘stamé nctation. Despité respondent’'s attempts
to thwa%E the éonélusion, such»corrupkioﬁ, by an’officef‘of the
court, can be considered nothing leés than ﬁrejudicial to the
administration of jus£ice; Aé the special master obser?ed, even
though respbndent never submitted the documents to‘the court, he

"could not control what Mr. Garrone might have done to use,
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enforce or publicize the fake court orders, warrant of arrest,
and forged attorney certifications.”

As to the ACT matter, we reject'respondent's argument that,
because he had already admitted v1olat1ng REC 8. 4(c) in respect
of hls.mlsuse of ACT's funds, any additional RPC 8. 4(0)‘cﬁarges
woﬁld be redundant.‘The separate cha:ges are based‘qn differeqt
condﬁCt. Thus, addi£ional A violations may be found for
respondent’s creation of fictitious céurt documents to conceal
thekdismissal of his client's litigation.

Further, as stated above, the fact that the Ffictitious
orders were never submitted to the court has no beéring on the
RPC 8.4{&} vioiation. For the séme reasons, respondent violated
the gggg when‘hé created fictitious court orders and ga&e them
t& hié ciient. |

E. Neqliqeht Misappropriation of Client Funds

We agree with the special master's findiné that respondent
did not negligently misappropriate client funds in the Gruchacz
matter because the bank — not respondeht — erroneously took the
Grucﬁacz funds from the truét account instead of from
respondent's personal account. Moreover, although respondent
faiied to diséover the error because he did not reconcile the
trust account and did not review his oWn mnoney markét accouﬁt

statements, those after—the-fact failures cannot convert the
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original bank error to a negligent misappropriation on
respondent's part. Thus, we determine to dismiss the negligent
misappropriation charge.

F. Knowing Misappropration of Client Funds

Respondent was charged with the knowing misappropriation of

client funds in the Bruder, Infinity, and Galante matters.

Specifically, he used monies belonging to Bruder to pay the
Arendts the "proceeds" from the "settlement" of their personal
injury case and to make a loan to his client, Michael Bucca. He
used funds belonging to Infinity Mortgage to pay the Vallis the
"proceeds" from their "settlement"” and to pay Garrone some
"interest" that he had "collected" on a judgment in Garrone's
4favor. Finally, respondent used Galante's monies to fund a loan
to John Salvanto, another «c¢lient. In each case, respondent
knowingly misappropriated Bruder's, Infinity's, and Galante's
funds when he used them for these purposes.

In In re Wilson, 81 N.J. 455 n.l1 (1979), the Court

described knowing misappropriation as follows:

Unless the context indicates otherwise,
"misappropriation" as used in this opinion
means any unauthorized use by the lawyer of
clients' funds entrusted to him, including
not only stealing, but also unauthorized
temporary use for the lawyer‘s own purpose,
whether or not he derives any personal gain
or benefit therefrom.

Six years later, the Court elaborated:
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The wmisappropriation that will trigger
automatic disbarment under In re Wilson, 81
N.J. 451 (1979), disbarment that is "almost
invariable," id. at 453, consists simply of
a lawyer taking a client's money entrusted
to him, knowing that it is the «client's
money and knowing that the c¢lient has not
authorized the taking. It  makes no
difference whether the money is used for a
good purpose ‘or a bad purpose, ~for the
benefit of the lawyer or for the benefit of
others, or whether the lawyer intended to
return the money when he took it, or whether
in fact he ultimately did reimburse the
client; nor does it matter that the
pressures on the lawyer to take the money
were dgreat or minimal. The essence of Wilson
is that the relative moral quality of the
act, measured by these many circumstances
that may surround both it and the attorney's
state of mind, is irrelevant; it is the mere
act of taking your client's money knowing
that you have no authority to do so that
reguires disbarment. To the extent that the
language of the DRB or the District Ethics
Committee suggests that some kind of intent
to defraud or something else is required,
that is not so. To the extent that it
suggests that these . varied circumstances
might be sufficiently mitigating to warrant
a sanction less than disbarment where
knowing misappropriation is involved, that
is not so either. The presence of "good
character and fitness,” the. absence of
"dishonesty, venality, or immorality” — all
are irrelevant. While this Court indicated
that disbarment for knowing misappropriation
shail be "almost dinvariable,” the fact is
that since Wilson, it has been invariable.

[In re Noonan, 102 N.J. 157, 159-60 (1986).]

Thus, to establish knowing misappropriation, the OAE must

prove,

by clear and convincing evidence, that
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deliberately took his clients' funds and used them, knowing that
the clients had not authorized him to do so.

Although the clients in Bruder, Infinity, and Galante did
not testify thaﬁ‘they had not given respondéﬁt permission ﬁo use
their funds, respondent admitted, during’his OAE- interview, that
.he did not ask and, therefore, did not have thé pefmission of
his clients when he disbursed their funds to others.

In Bruder, on July 15, 1997, a few weeks after the client's
$11,500 settlement was deposited in the Gaccione firm's trust
account and credited to her matter number, respondent disbursed
£é the éacéionéAfirm $3,403.38 in legél fées ahd c0sts,'1eaviﬁg
a balahce of $8,096.62. According to réspondent, Bruder was not
entitled‘tﬁJanf'ofAﬁhosé funds'because'hefAmedicél“pfovideré*
liens exceedéd, that amount, fet, 'reSpondént never sétisfied
those so—balled'liens, and, therefore, the $8,096.62 remained in
the trust account.

Five—and—a;half years later, oﬁ February 20, 2003,
respondeht direcﬁed.the disbursement ofi$4,220 to the Aréndts,
ostehsiblj fepresenting their portion of a $7,000 "settlement"
éfltheir personél injury éase. The‘trust‘account check contained
the‘Brudér matter number and'the’notation “MEDICA@ISETTLEMENT."
Respondent 'reQueS£ed the check' to mislead the Arendts 1into

believing that their case had settled when, to the‘conﬁrary, it
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had been dismissed. This disbursement to the Arendts reduced the
Bruder funds to $3,876.62.

- A few months  later, on May 21{ 2003, respondent lent Bucca
33,100 by means of a trust éccount check containing the Bruder
matter number.and the notation "LIEN PAYMENT." This disbursement
fqrthe:’rédéced the Brpder funds to $?76162. |

Respondent did not repléniéh ﬁhe‘$7,320 that he had removed
from the trust account until Marxch 9, 2011, after the Gaccione
‘ firmihad discovered his defalcation and requested reimbursement,

In Infinitvy Mortgagqge, as of October 13, 2008, the trust

account held 837,817.32, which represented the balance of a
settlement that respondent had obtained for the client, after
kthe'paymeﬁt of authorized expeﬁses. Yet, just‘ovef sevén months
later; on May 27, 2009, respondent directed the disbursement of
$30,000 ‘frém the trust account to the Vallis, ostensibly
representing their portion of the "proceeds" from the
"settlement" of.their case. The trust account check containea
the Infinity Mortgage matter number and the notation "PROCEEDS
FROM SETTLEMENT." Réspondent requested the check to mislead the
Vallis into believing that their case héd settled when,\in fact,
it had been dismissed. ‘This disbursement reduced the trust

account balance for Infinity Mortgage to $7,él7.32.
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Finally, three months after the disbursement to the Vallis,
respondent directed the disbursement of $775 +to Garrone,
ostensibly representing éartial "interest" paid on a judgment .
that respondent had obtained in Garrone's favor. The check
contained the Infinity Mortgage matter number and the notation
"INTEREST. " Respondent requested the check to mislead Garrone
into believing that he had been sudceszul in his collectidn
efforts onA Garrone's behalf. This disbursement reduced the
Infinity Mortgage balance to $7,042.

Respondent did not replenish the $30,775 taken from the

Inflnltv Mortgage trust account funds untll after the Gaccione

flrm ‘had audited that account and discovered that the monies
were missing. At that point, he replaced the funds with his own
money.

In the Gaiaﬁte matter, on July 23, “2001, about a month
after the deposit of the cllent $400,000 settlement in the
trubt account, but before any of those fuﬁas were disﬁursed to
the clieﬁt, réspondent di?ected the removal of $5,000 to fund a
10&n‘ to his clieht Saivanto, to whom he had already loaned
$5,000 ‘two months earlier. The check confained the Galante
matter number and the notation "DISBURSEMENTS.’ Although
respoﬁdent  had fepéid the eérliéf ioanylfrém ﬁhe procee&s of

Salvanto's settlement, he had‘forgbtten about this second loan.
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When the firm brought it to fespondent's attention, he
replenished the funds with his personal money.

Respondent's actions in each of these matters demonstrate
that he‘ knowingly‘ invaded the clients' funds. As respondent
proudly nétéa, the firm's trust aécqu#t was never out of trust.
Yet, this fact demonsirates, rather than diéprpvés, reSpondentfs
knowing invasion ofvtrusﬁ accountAfunds.‘ | |

First, despite his use of client names and matter numbers
to procure trust account checks, respondent's claim that he
actualiy was accessing the equity cushion proves that he did not
seek his individual clients' permission to use théir monies.
Indeed, if true, why woﬁld he?

Second, respondent did not invade clieﬁt funds generally.
Instead, he knowingly invaded the'funds of specific clients, all
of whom just happened to be his. No funds belonging to his
partners’ clients’were‘ever invaded. The reason is clear.

The firm circulatéd to all shareholders a monthly report
showing the total trust account balance. Individual dliént
balances, within the trust accouﬁt, were detailed oh a separate
report. Even then, these reports were individualizéd per partner
sﬁch that each partner received information only for his or her
own clients. Theiyéarfhets were not pri&y to the balances of

other partners' clients.
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Armed with this information, respondent knew the balance of
funds held in the trust account on behalf of his clients. By
checking the client ledger card, he would be able to reconcile
tﬁe balance reflected on the monthly report aéainst the card and
determined, to the penny, tﬁe amount available to each client.
Accordingly, eéch disbursément reques£ was tied to a specific
client matter with sufficient funds available iﬁ the trust
acéounﬁ to cover’the disbursement. Thus, as respoﬁdent proudly
and aécurately proclaimed, the trust account was never out of
trust.

Thése fécts cléarly and’cohviﬁcingiy establish that, with
résééct\to each‘and‘évéry disburéement at issﬁe, respondent knew
‘th&£ fhe funds’belonged tbvspécific clients‘and that hé did<not
have — indeed had‘ﬁever sought — those clients' permission to
ﬁée their funds in the manner he did.

There is, hoWever, réépondent's defense ' to considér.
Respoﬁdenﬁ maintained that he did nct khowinqu misappropriate
client funds because the trust account held tens of thousands of
dollaré iﬁ firm feés.at anyAgiven time and that it wés those
fees that he used, or intended to use, when regquesting the
disbursements at isSue.eFurther; the only way he could access
ﬁhéée funds was to submit a check request charging the

disbursement to a particular client matter and misrepresenting
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both the.nature of the payment and its relation to the client
matter. Thus, for example, in order to obtain $4,800 to lend to
Celusak, respondent was "required" to submit a disbursement
Sheet;' in the Cisneros matter (which held more than $7,000),
that requested a disbursement in that amount for the payment of
an "expert fee," even though Celusak was not. an expert 'in that
case and, therefore, was not entitled to a "fee." .

The “equity cushion" defense fails for several reasons.
First; the bizarre manner by which respondent accessed that
cushion undercuts the truth of his assertion. Essentially,
respondent took the illogical position that; in»order to access
funds. to which he was entitled, he was requifedA to commit 'a
fraud:aqainéﬁlthé cliént and the firm.'

Secbné, there simply was no equity cushion. Although both
Gacéione and DiTrolio testified, respohdeht asked neither of
them to cofroboraté his claim. Indeed, respondent’é partner,
DiTrolio, testified that onée fees on deposit in the trust
account wére earned, it was expeéted that they'would be billed
and‘ then transfefred‘vto the firm's bﬁéiness account. In
addition, respondent submitted no records either to support the
claim that a cushion existed or to establish th&t the trust
account balénce, at any time, exceeded the aﬁount held on behalf

of clients.
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Third, even if respondent belie?ed that an equity cushion
exisﬁed, that belief, of itself, does not protect him from a
f;ndingV of knowing misappropriaﬁion. Rather, respondent would
need to,establish that his belief of <the availability of non-

trust funds was reasonable or justifiable. See, e.q. In_re

Mininsohn, 162 N.J. 62 (1999}).

In Mininsohn, the attorney was charged with the  knowing
misappropriation of trust and escrow funds and recordkeeping
violations. Some of the knowing misappropriation charges arose
from nine real estate transactions where the attornéy
represented thé seller and, as escrow ageht, was required to
hold the buyers" ‘déposits intact. 'Instéad, he removed all or
pért éf his fée from tﬁe escrow funds before fhe closing of
title. .In sik‘ other real estate transactions, he advanced to
himself iegal fees from the funds of'éther clients, before the
real estate transaction took place. Unlike this case,
Mininsohn'é disbursements created Aa négéﬁive' balance in the
truétvéccount. |

Mininschn aefendéd the knowing ndsépprépriatioﬁ charge oh
the grodhd that, at ﬁhe time df‘ £he disbursements, he héd
beiie&ed there to be "a cushion" in his ﬁrust‘accountyagainst

which he could draw funds. He afgued that his mistaken belief
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removed his conduct from the realm of knowing misappropriation,
The Court disagreed.

Given the notations on the memo lines of the trust account
chécks,'the Court found that the attofney "was fully awére that
he was disbursing fees to himself before he had fully earned
them."'Thué, the Court concluded that the attorney's "erroneous
belief that he had an equity cushion was unfounded, " and,
fﬁrthef, he had "failed to offer evidence to sustain the
contention that his belief in the existence of an adeguate
cushion was réasonable or justifiable.” Id. at 74. Mininsohn was
disbarred. We conclude from Mininsohn that it was‘respondent;é
burden to sustaip his defense that either an adequate “cushioﬁ"
existéd or that his belief that it exiéted was reaéonable. Hé
did not do so.

To tﬁe contrary, respondent knew he was ihvading the funds
of clients without their knowledge or permission. His claim that
he was aétually accessing an equity cushioﬁ of fundé and that
submifting fraudulent disbufsements sheets was the only method
of doing so ié.not éuéported. Finally; his claim thét an equity
cushion even existed wés unsubstaﬁtiated. We, thﬁs, find that
respéndent knowingly misappropriated client funds in the Bruder,

Infinity Mortqage, and Galante matters.
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In addition to the above matters, the complaint charged
respondent with the knowing misappropriation of client funds in
the Price matter. Specifically; after respondent had received
$5,995 due to his grandfather, as the result of the Price
assignment, he lent SS,OOO to Salvanto, instead of diébdrsing
$3,070 to his graﬁdfather, $480 to‘"Dr.‘Clarké;h and $1,775 to
the‘Géccione firm.

At‘ﬁhe time the funds were received, héwever, respondeﬁt’s
grandfather had passed away, and the firm represented his
estate. The estate, thus, was a client. As such, respondent
knowingly misaﬁpropfiated client funds‘when he used the $3,070
dﬁe to ﬁis grandfather's estate to fund a loan to Salvanto.

To conclude, fespondent knowingly mfsappropriatedA client

funds ip the Bruder, Infinity Mortqade, Price, and Galante

maéters.

G. Knowing Misappropriation of Law Firm Funds

Res?ondent was charged with the knowing misappropriation of

law firm fﬁnds in the Horvath, Myrkalo, Price,‘ACT, aﬁd Galante
méfters ‘arisiﬁg out of ceriain disburseménts maae from the
éﬁtorney business account. Specifically,Ain the Horvath matter,
foﬁr disbursements, totéling $9;656.70, represénted the payment
of a false Asefﬁlement, a loan, Vand. two péyments to a third

party. In the Myrkalo matter, respondent4 directed eight
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disbursements, totaling $2,525.60, for the payment of various
expenses on behalf of Myrkalo, who, like many of respondent's
clients, was struggling financially.

Ih the Price matter,'respondent used the firm's $1,775 fee
to’fuﬁd the loan to Salvanto. In ACT, he used $5,000 to fund the
loan to Mrs. Bucca, representing the payment as an expert fee in
that matter. At the time, the business account held nd funds
correépendinq to the ACT lnattef. Later, the disbursement was
inexplicably written off.

Finally, in the Galante matter, respondent lent $2,000 in
Suéiness account funds to Nilsen, linking the Vpayment t6 the
éélante'mattef ﬁumber for the’payment of an ékpert fee.

 iﬁ‘199§, the éouff extendgd the Wilson rule to theft of law

firm's funds. In re Sieqel, 133 N.J. 162 (1993). In Siegel,

dﬁring a ’three—yéar period, the. attornéy converted more than
$25,000 in law firm's funds by submitting false disbursément
féquesté to the firm's bookkeéper.lThe disbursemenﬁs were drawn
égaiﬁét’“unappliéd fétainers" (monieé collected and owned by the
firm’és légai‘fees,lbut not yet transferred from the clients'
files to the firm's accoun£). Although tﬁe disbursement requests
lisﬁéd ostensibly leqitiﬁafe purposes for the funds to be
disbﬁfsed, they represented actuél'expeﬁSeé incurred by either

Siegel personaiiy {landscaping services, tennis club Afees;
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theatre tickets, dental expenses, sports memorabilia, etc.) or
by others (his mother-in-law's mortgage service fee). Although
the payees were not fictitious, the stated purpose of the
expenses wasV%lleqitimate.

The Court concluded that knowing misappropriation from one's
partners is'just as wrong as knowing misappropriation from one's
clients. Id. at 168. Siegel was disbarred. Ibid.

A reasonable belief that the attorney is entitled to the

funds will save the attorney from disbarment. See, e£.9., In_re

Bromberg, 152 N.J. 382 (1998), In xe Paragano, 157 N.J. 628

(1999), In re Glick, 172 N.J. 319 (2002), In re Spector, 178 N.J.

161 (2004), and In re Nelson, 181 N.J. 323 (2004). These cases do

not save respondent from the ultimate penalty for his actions
becauéé respondent had no reasonable belief that he was entitled
to the monies,.

Réé@oﬁdent admitted that he directed the disbursement of
thev busihess account Afﬁnds wiﬁhdut’ the firm's knowledge or
appro§a1. Only his defense is at issue.

| Similar +to the equity cushion defense that respondent
asserted in the client funds knowing misapﬁropriation cases, he
argued that he was permiﬁted to 'use business accountv funds,

withoﬁt 'approval because, as a partﬁer, he had implicit
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authority to use the funds. The special master rightly rejected
this argument.

First, Gaccione aﬁd DiTrolio testified that the buginess
account was to be used only for the payment of bills and, of
course, to advance costs in contingency cases. Although they
agreed that the firm did not have a written policy to this
effect, DiTrolio testified that he was unaware of any policy,
discuSsibn, practice, or course of dealing among  the
shareholders that would permit it. Further, according to
DiTrolio, respondent never revealed that he was using the
business aécoﬁné ﬁbnies‘in sﬁéh a fashion‘and that, if he had,
Dinolio "would have expressed an objection.”

éecéﬁd, ﬁhe ﬁanner in which respondent accessed the funds
deménstrates his knowledge of this unwritten péiicy and his
fellé@ sﬁarehoiders* understanding of the purpose -of 'the
busihess ﬁaccodnt. ‘Specifically, in each and e&ery case,
féépéndent obtained monies from thé bﬁsiness'account by'chargihg
thé disbutsements‘to a ciient‘matter in which it was proper to
advance' costs, ‘in each and every Vcase,' the naﬁure‘ of the
disbﬁfsement &asAidentifiéd as the paymént of an eipense in that
clien£ matter.

Third, res§bndent’s claim that, as a shareholder, he was

permitted to take funds from the business account as he pleased,
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is inconsistent with the law governing partnerships and firm
practice. As the special master noted, under New Jersey law,
partnership funds belong to the partnership as a whole, not to
the individuals. Ih this regafd, DiTrblio testified that} unless
respondent nhad made the firm aware of those advances, its
determination of year-end distributions would bé inaccurate.

In short, respondent was unable to prove, clearly and

convincingiy, that, as a shareholder, he had carte blanche to
use the funds maintained in the business account.

Respondent's claim that he had some kind of right to the
funds misses the mark. The cases cited by his counsel in the
brief'apply to situations in which an atto?ney takes law firm
funds as a formxof "self help," when the attofney believes that
the firm is withholding monies which. are due to him or her.
Respondent'made no such claiﬁ, and no évidencé points to his
entitleﬁent totfhe funds in any respect.

To conclude, respondent knowingly misappropriated law‘firm
fﬁnds in all cases cited above.

H. Knowing Misapggopriation of Escrow Funds

Finally,‘respondent was charged with both the failure to
keep separate disputed funds and the knowing misappropriation of

funds that were to be safeguarded, that is, escrow funds. Under
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In _re Hollendonner, 102 N.J. 21 (1985), attorneys who knowingly

misappropriate escrow funds are subject to disbarment.

The disputed funds at issue consist of the §$5,437.22
referral fee that was not péid to Merkin out of the $16,311.66
fee due to the Gaccione firm in the Cisneros matter. The funds
were identified as payable to Merkin on the c¢losing statement
prepared;by respondent and given to Cisnercs on disbursement of
the settlement proceeds to him. Yet, when respondent sent the
closing statement to Merkin, he informed Merkin that the monies
would not be forthcoming because he was not entitled to the fee.
At this éoiht, the parties'’ claim to the $5,400+ was in dispute.

Thué, then funds ‘shouid have 'beenv segregated, that is,
escrowéd becéﬁée théy were in’diséute; Réébondent?é ciéim that
Méfkiﬁjs failure to assert his right to the fee eqdaﬁéd to a
waiver of his,right to the fee was insufficient to justify his
unilaterél decision to use that fee for 6£hér pufboses.
Neverthéless, :his conduct‘ did not amount | to ‘knowing

misappropriation of those monies, but, rather,'the breach of an

eséiow’ agfeement. Seé, e.q., In re Spizz, i40 ugg;_ 38 (1995)
(édmonition féfﬁattorney who, against‘a court ordef, réléased‘to
the"client funds esérowed for a former Véttorney's feés and
misrepreSented t§ the court and to the former attorney that ﬁhe

fthds remained in escrow; the attorney relied on a legal theory
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to argue that the former attorney had either waived or forfeited

her claim for the fee), and In re Holland, 164 N.J. 246 (2000)

(reprimand for attorney who was required to hold in trust a fee
in which she énd anotherVaﬁtorney had an interest; instead, the
aﬁéorhey'took the fee, in violation of a couft‘ordefﬁ. Thus,
respondent;s use of the disputed Merkin fee Constituted‘a breach
of'an“eScrow agreement rather than the knowing misappropriation
of escﬁow funds; He ié, theréfore, guilfywOnly df the charged
viclation of RPC 1.15(c).

One final point must be addressed, as it applies to all
knowing misappropriation counté. Respoﬁdent insists that the OAE
féiled\ to meet i£s burden of proving that he 'kﬁowingly
misabpropriated either client or law firm fundé Eecause it did
not c§nduct a forensié audit and, thereforé, did not pfove tha£
"oné dime of client funés was missing‘from thé Gaccione firm's
trﬁst account, or thét Mr, Malanqa ever knowingly
misapprépriated‘either client oi law firm fﬁnds."'The argument
ié avred herriﬁq.

’The records in evidence clearly established the OAE's case.
Due to thé Gacciohe firm's accounting protocols, procedures, and
practices, the funds removed by respondent from the trust account
were always traceable to a client matter. Reépéndent took full

advantage of that when he deliberately and‘nwthodically removed
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funds credited to his client mattérs that held sufficient funds,
which prevented any trust account check from bouncing. Under these
circﬁmstances, it was not necessary for a check o bounce +to
eétablish that respondent knowingly misappropriated his clients'
funds. | |

Indeed, had respondent died suddenly, and, the next day,
Bfuder,'lhfinity Mortgage, or Galanﬁe inquired about their fﬁnds,
each fof those clients would have been told that‘ théy had Von
account the difference between the balance before respondent made
the fraudulent disbursements and the balance after he made those
diéburseménts. Respondent's cavalier claim that those clients
si&bl?kwould héve'been péid out of the equity cdshion ignores the
reaiities of firm reéordkééping and accounting*éraétices énd is
éimply unxeaiistic.

First, there was no equity cushion. Second, the Gaccione firm
would have had oﬁly.the ledgeré to inform its sharehéldefs of the
amounts the clients were dué, and those ledgers would have
reflected respondent’s disbursements from those funds.

Further, fespondent's afgument that a forensic accouﬁting was
necessary to diéprove his “equity cushién" defense, téo; falls.
Reépon&ent’asked neither’DiTrolib nor Gaccionekwﬁethef an equity
cushion existed, and neither offered testimony to that effect.

Indeed} respondent never made such a claim to his partners, after
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his defalcations were discovered, and he never made such a claim
to the OAE during his interviews. In fact, as noted by the special
master, DiTrolio first learned of this defense on reading
respondent‘s’hearing testimony. |

Tc conclude, independent of a forensic audit, the record
contained clear and convincing evidence that respondent knowingly,
and  deliberately, misappropriated client and law £irm funds
thréuéh a methodical course of action designed to render his
invasion of funds undetectable. Thus, he must be disbarred for

knowingly misappropriating client and law firm funds. Wilson,

supra, 81 N.J. at 455 n.1, 461, and Siegel, supra, 133 N.J. 162.
‘Although, in 1i§ht of our detérmination,’we neea not;cbﬁsider
the appropriate qﬁantum of discipline ~ for respdndent's oﬁher
ethics infrac£ions, we note that respondent's serial acts of
dishonésty, aloﬁe, would warrant disbarment, as shown below.

In addition to creating phony dOcumenté, such as releases and
ciosiné statéménts, to support his claims thét cliént céses héd
been concluded in the élients' favor, respondent fabricated
documeﬁts intended‘ té kconvéf that they‘ were submitted to, and
issﬁed bf, the courté. In so‘doing, he went so far as té'forge the
signature of ancther lawyer, who had nothing to do with any of
respoédent‘s cases, and, worse, the signatures of judges‘ who

purportedly signed the orders. He even used a purported official

104




"filed" stamp. All of respondent's deceit was calculated to
conceal from his clients that he had mishandled their cases. His
deception did not end there, however.

ReS?oﬁdeni also éngagedf in a course of éonduct involviﬁg
miérepreéentatioﬁs on disburseﬁént sheets made for the séle
purpose éf‘accessiné client and law firm fﬁnds for purposes wholly
ﬁnfeiated to the client matter designated dr the‘stated purpose of
the disbursement. Réspondenﬁ did not enqage in the above conduct
only one time or even a few times. He,engaged in the above conduct
repeatedly in several client matters over the course of years.
Althoﬁgb respéndent asserted, in nﬁtigation, thét his misconduct
&és.‘precipitatéd. by“his father's death; inf 2007, and then his
mo%her‘s iliness and subsequent death,kin 2011( we note that, as
earlyAas Fébruary'2003, resﬁon&ént used therunds of one clieﬁt
{grﬁder) to pay another client ktﬁe Arendts) their portioﬁ of a
honwekistent‘séttlement, which‘he misrepresénted had taken placé,
in‘bfdér téiéoVer up thevdismiésal of their case. ﬁe engaged in
simiiar :conduét in AprilA 2063, when he- issuedl a ’$4;800 trust
éccount check to Celusak USing‘Cisneros fuhdsl

Behavior such as respondent‘s has resulted in the disbarment

of other attorneys. See, e.q., In rederell, 184 N.J. 299 (2005).
iﬁ‘ gg;eli, a particularly egregious case of neglect and

misrepresentation, which proceeded by way of default, the Court
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disbarred an attorney who failed to file a medical malpractice
action in his client's behalf and, instead, allowed the statute of
limitations to expire. There, the attorney misrepresented to his
client that he had filed suit in his behalf 'an.d ‘the‘n, for
appfoximaﬁely four vyears fhefeafter; cbntinﬁed to misrepresent to
him the staﬁusiof his case, engaging in‘an'elabofate series of
iies ﬁo conceal his néglect. Specificéily, kndwinq that hé had not
even filéd su1£, theAatﬁorney told his client that hé had‘retained
expeft witnesses in his behalf, discussed settlement with
représeatatives of one of the defendant's carriers, and had
rejécted a $250,000 and then a $700,000 settlement offer.

kUltimaﬁeL?, long after the statute of limitations had
expired, the attorney told his client that he had recéiﬁed. an
offer of $1.1 million, thch the client accepted, and then
difected‘ the client to sign ia rélease for the non-existent
settlemént. Relying on the aﬁtorney's advice that ‘he coﬁld go
ahead and purchase the "car of his dreams,“‘the‘ciient borrowed
funds from his father and purchased. an expensive automobile.
Théféafter, ﬁhe éttotney continﬁed his misrepresentations,‘telling
his client on two occasions that he had rééeived the settiement
funds éndAwould be wiring theﬁ to ﬁim shorily.

The éttorney failed to appéar in response fo the Court’s

order to show cause, despite several notices and opportunities to

106




do so. The Court noted that the attorney's failure to appear and
to offer any defense or mitigation “"openly displays his unfitness

to continue to practice law." Id. At 304 (citing In xe Kantor, 180

N.J. 226 (2004)).
- In determining to disbar Morell, the Court stated, "attorney
misconduct that undermines the integrity of the administration of

justice" may warrant disbarment. Ibid. (citing In re Kornreich,

149 N.J. 346, 365 (1997). The Court continued:

[Tijhe undisputed evidence demonstrates that
respondent continually fabricated a story to
his client to make it appear that the cliernt's
interests were protected and that the client
would receive a  substantial  recovery.
Respondent's conduct  displayed . a total
disregard for an attorney's responsibility to
"serve [his] clients and the administration. of
. justice honorably and responsibly.”

[In re Morell, supra, 184 N.J. at 305-306
{citing In_re Matthews, 94 N.J. 59, 77
(1983} .]

‘Heré; anlike the attorney in Morell, who had defaulted and
then ignéred the Court's Order’ to Show‘ Cause, respondént
vigorously defénded the claims égainst him in this disciplinary
matter. Howevér, tﬁe Court's disbarment of Moréll did not turn
solely‘on his recaicitranée,,but raﬁher, on his'"total,disrégard"
of his duty 'tokk"sérve [his] clients and. the administration. of

justice honorably and responsibly."
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Respondent should meet the same fate as Morell. His lies,
defalcations, and cover ups were calculated and longstanding. He
is, in a word, unsalvageable.

Member Gallipoli did not participate.

We further determine to require respbndent to reimburse the
Disciplinary Oversight Committee for administrative costs and

actual expenses incurred in the prosecution of this matter, as

provided in 3; 1:20-17.

Disciplinary Review Board
Bonnie C. Frost, Chair

0 Bty

£tTen A. Brodsky 4
Chief Counsel

By:
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