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To the Honorable Chief Justice and Associa 

the Supreme Court of New Jersey. 

These matters, which were consolidated for 

before us on a recommendation for discipline 

District IV Ethics Committee ( "DEC" ) , arising f rc 

handling of personal injury matters. The compl 
,, 

matters charged respondent with violating 1. 
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,ict IV Ethics 

! Justices of 
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lawyer has not regularly represented the cliebt 

rate of the fee shall be communicated in writ!nr 

before or within a reasonable time after’ 

representation); E 1.5(c) (failure to provide 

a written contingent fee agreement); 1.7(a) 
I 

not represent a client if the representatit 

concurrent conflict of interest); E 1.7(: 

informed consent to the representation when 

conflict of interest exists); R. 1:21-7(c) (COI 

and m’ l.l6(d)’ (upon termination of representz 
shall take. steps to the extent reasonably practic 

a client’s interests). The DEC recommended 1 

receive a reprimand. We agree with that recommenc 

Respondent was admitted to the New Jersey 1: 

was reprimanded, in 1995, for improperly adv; 

funds to eight clients in personal injury mi 

negligently misappropriating client funds. In 

N.J. 426 (1995). He received a second reprimand 

lack of diligence, failure to communicate with 

misrepresentation to disciplinary authorities. In 

N.J. 393 ( 1 9 9 7 ) .  
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I I  I 

involved in an accident.' The car belonged to Clyboirn. The 

police report stated, in relevant part: 

Fountainview Apartments. As the vehicle 
the turn, Mr. Agnes stated he couldn't 
in time and the other yehicles [sic] 

made 
stop 
turn 

Hunter did not file a grievance against respo 1 

investigator was unable to contact Council, who 
at the DEC hearing. 

replied I had one drink approximatel; 
hours ago at a casino in Atlantic City. 

[Ex.C-4.1 
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l l  Hunter received traffic citations for careless 

I 1  
driving, 

I 

, 
driving an uninsured motor vehicle. 

Clybourn testified that Hunter had 

I 

I 
stopped land was 

I 

4 

at the hospital, inquiring into their use of drugs 

Clybourn believed that the police officer was 

way to blame Hunter for the accident. 

On October 31, 2006, Hunter, Clybourn, and 

respondent. All three signed retainer agreements. 

three agreements were blank. One agreement bore 

address of respondent's law firm, affixed by a 

of the 

and alcohol. 

trying to find a 

Council met with 

Two of the 

the name and 

stamp. Clybourn 

did not read the agreement before signing it, 

explained to them that it was a contingent fee 

fact, the agreements provided for an hourly fee. 

Clybourn's testimony made clear that he understood 

was to be contingent. 

Although Clybourn requested a copy of the 

but respondent 

agreement. In 

Nevertheless, 

that the fee 

agreement on 

agreement. 
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n 

kets 

I 

hourly fee 

of forms 

Respondent could not explain his use o f  
I 

agreement. He testified that he has prepared , p  

that are utilized for his personal injury clien 

that a secretary must have inserted the wron 

4 

I 

packet. He stated that he has never handled a ca 

fee basis. He claimed that he had gone over the 

the clients, but acknowledged that he had not rea( 

Hunter did not receive the traffic cit 

accident scene, but by mail. Clybourn also 

citation by mail, on an undisclosed date. C 1  

recall if they had the citations with them, whei 

respondent. Clybourn had not yet received the p 

that time. 

Respondent never discussed with Clybourn 

conflict of interest in his representation of all 

Respondent explained, that in his view, there w 
I 

conflict. The three clients were adamant about l- 

had occurred: 

I had some concern until they indicat 
me that theirs was a stopped vehicle 
was rear ended. So that from the outs€ 
seemed to me that there was neithei 
reason to discuss a potential conflict 
Mr. Council, Mr. Clybourn, and Mr. Hunt 
to solicit any written waiver of a cor 
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because no conflict existed and 
frankly in my mind, no conflict could E 
This was a rear end collision of a 1st 
vehicle. 
any circumstance, any liability ass 
against Mr. Hunter as to his two respc 
passengers. 

There could never have been(, 

i 
! 

[T134-3 to 12.'j2 I 

Respondent stated that., when he received the 

there was nothing in it that was inconsistent 

clients had told him. According to a suppl 

report, Hunter was found not guilty of the DWI, 

careless driving and driving an uninsured I 

Clybourn and respondent testified to the contra 

charges against Hunter and Clybourn were dismissc 

4 is silent about this discrepancy. Respondent re€ 

in municipal court on the charges stemming from ti 

At the DEC hearing, the following exchaI 

between respondent and the presenter: 

* "T" denotes the transcript of the DEC hearin 
2009. I 

There were no alcohol or drugs in Hunter's syst 3 

of the accident. 

At oral argument before us, respondent's cour 
"regrettably the record is a little bit murl 
happened in the municipal court.'' 

4 

6 

uite 
ist. 
PPed 
nder 
ssed 
tive 

police report, 

with what the 

,mental police 

but guilty of 
I 

3 )tor vehicle. 

Y -- that all ~ 

i .  The record 

esented Hunter 

! accident. 

le took place 

on April. 29, 

n, at the time 

el noted that 

' as I to what 



I 
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I A. No, that means nothing to me in the 
context of an automobile accident where the 
folks who come in to see me tell me that 
it's a rear end collision, but the pplice 
make it a criminal investigation. 14 you 
have a police officer, just because it's a 
police report doesn't mean it's gospel. 
I've seen thousands of police reports Lhere 
the police fudge the facts intentiondly, 

where they talked to one party. You hever 
really know what you have in these bases 
until you get much farther down the Fine, 
until you conduct your own investigation, et 
cetera, et cetera. so if my client comks in 
and says to me I didn't do anything wkong, 
I'm stopped, we're waiting for a few rnihutes 
and we get hit in the rear, that's I good 
enough for me unless or until the evidence 
discloses to me that there's a problem. 
Now, had I gone to court and Mr. Hunte? had 
changed his opinion and said 

I 

I 

where police are negligent about the facts, I 

' I  
really wasn't straight with you, 
of kind of angling my car and 
doing other stuff at the time this happkned, 
then of course that would have required that 
I do one of two things; send him to someone 
else, or have a discussion with he [sic] and 
his passenger about a conflict. But las I 
saw it, it just didn't exist in the Lase, 
not as to the facts that I had. 

Q. So you acknowledge a police report may 
not be correct and police may fudge1 the 

I 

r 
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f a c t s ,  b u t  you w i l l  believe f u l l  f a  
y o u r  c l i e n t s  s a y . u n l e s s  you g e t  much 
down i n  t h e  case? 

A. Un les s  I have  someth ing  t h a t  g 
i n d i c a t i o n  i t ' s  i n a c c u r a t e .  

n D y ~ t  r . T n - 7 1  A n  I +  T i n i ,  - 7 n t :  1 7 

:e 
fL 

.v 

w -  UUL WUULUII L y v u  ayL-=r; U I I L I L  y u  
down, you wasted v a l u a b l e  t i m e  when 
s h o u l d  have  been  t h e  i n i t i a l  i n s t r l  
t h a t  t h e r e  c o u l d  p o s s i b l y  o r  p o t e n t i a l  
a c o n f l i c t  o f  i n t e r e s t  and  g e t  
waivers ,  w o u l d n ' t  you agree t h a t ' s  a 1: 
p r a c t i c e  t o  u n d e r t a k e ?  

A. W e l l  t h e n  i f  t h a t ' s  t r u e ,  it wou 
t h e  better p r a c t i c e  whenever anybody 
i n t o  your  o f f i c e  t o  s a y  t h e r e  may 
p o t e n t i a l  c o n f l i c t  o f  i n t e r e s t ,  no n 
what  t h e  f ac t s  a re ,  b u t  I d o n ' t  t h i n k  
t h a t  ' s what t h e  r u l e s  r e s p e  
p r o f e s s i o n a l  conduc t  r e q u i r e .  They r e  
i f  w e  p e r c e i v e  t h a t  t h e r e  i s  a po te  
c o n f l i c t  t h a t  w e  t a k e  some a c t i o n .  
n o t  r e q u i r e d  t o  be  c l a i r v o y a n t .  
r e q u i r e d  t o  be  r e a s o n a b l e .  

Q .  You would a g r e e  i t ' s  n o t  a n  E 
c o n f l i c t  t o  g i v e  r ise t o  y o u r  o b l i g z  
you would agree it i s  a p o t e n t i a l ?  

c 
A. I would a g r e e  i f  t h e r e  i s  a p o t €  
c o n f l i c t ,  you have  t o  t a k e  s t e p s  t o  hea 
t h e  p o t e n t i a l ,  b u t  f rom M r .  C lybourn  
w a s  no p o l i c e  r e p o r t  when M r .  C lybourn  
Hun te r  and M r .  Counc i l  came i n t o  my of 

t h e m s e l v e s  w e r e  w a i t i n g  f o r  t h e  r e s u l .  
t h e  t es t .  So what I had b e f o r e  m e  w a  
O f f i c e r  Whoever 's  i n c o n s i s t e n t  r e p o r t  
t h e  happening  of t h e  a c c i d e n t .  I had 
gent lemen who a l l  i n d i c a t e d  t h e  v e r y  
f a c t s  a b o u t  t h e  happening  of t h e  a c c  
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1 

I 

believe there was anything different 
that. 

[T145-16 to T148-8.1 

At some point after respondent represen 

municipal court, the three clients became dis 

respondent I s services. By facsimiles sent on Mar 

17, 2007, they instructed him to stop working on 

to "prepare all files for pick up soon." Respon 

I 

Clybourn, after receiving the April 17, 2007 fi 

his procedures to release the file. On April 20, 

respondent received the following note from Clybo 

take this time to apologize for my previous re 

files. Quinn, Eric and myself have decided to 

Please continue all proceedings. Once again 

apologize [sic]. Thanks for everything thus far." 

After Clybourn's note to respondent, howeve 

again sought their files, asking that respondent 

to new counsel. That attorney sent responden 

requests for .the file, to no avail. There 

attorney, Christian A. Pemberton, requested the 

Clybourn and Council, in December 2007. Responder 

9 

than 

ed Hunter in 

iatisfied with 

h 2 3  and April 

heir cases and 

ent spoke with 

=simile, about 

2007, however, 

rn: "I want to 

yests for our 

tay with you. 

you have our 

', the clients 

turn them over 

a number of 

fter, another 

:iles for both 

1 did, not turn 



? 

> .  

! 
the file over to Pemberton until March 2008. 

' grievances had been sent to respondent. I 

Respondent testified that Clybourn was a di 

who was dissatisfied because respondent had refu 

further applications for monetary advances on hi 

L 

the delay in ultimately turning over Clybourn's f 

explained that, following each request for the 

those from new counsel, Clybourn would re-hire h 

transferred the file, after he received the gri 

it was clear that, despite Clybourn's telliI 

transfer the file, Clybourn had gone to the DEC E 

Respondent admitted that he had ignored Pedber 

but explained that he had done so because 

statements that they wished to continue with the : 

The DEC determined that respondent had viol 

and 1.5(c) in both matters. Respondent co 

appropriate fee agreement reflecting the 1 

agreement was not given to his clients, attributi 

to an oversight. In the DEC's view, "over! 

respondent's failure to provide a fee agreement 

the actual terms of the representation violated tl 

10 
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the police report was available at the time 

citations had already been issued to Hunter. 

told that the vehicle had been struck from behind. 

I 

The DEC remarked that further investigation, 

to the client or to new counsel. The exhibits kntered at the 

11 

or whether the 

Respondent was 

however, 

and the passengers. There was an indication in the 

that Hunter was driving erratically and had 

signal. This information, even without the 

police report 

failed to use a 

allegation that 

- 
representation. Thus, the DEC found that respondent 

1.7(a) and (b) in the Clybourn matter, but found 

RPC 1.7 in the Council matter. 

violated 

no violation of 

Several requests were made for the clients' files to be released 



I 
I 

hearing revealed requests made by Clybourn. The,rc 

to have been direct requests by Council. The 
I 

respondent received "mixed signals" from Clybou: 

one occasion, Clybourn requested that the file bc 

another attorney. Then his follow-up correspc 

respondent to disregard that request. Apparen. 

also a number of undocumented requests with dat 

that were unclear to the DEC. 

Despite remarking that Pemberton had made 

that the files be transferred to him, and that 

not complied with those requests for several mont 

not find clear and convincing evidence that res1 

RPC 1.16(d) with regard to either grievant. 

In sum, the DEC found that respondent viol 

and 1.5(c) in both the Clybourn and the Cour 

RPC 1.7 in the Clybourn matter.5 The DEC r 

respondent be reprimanded. 

Upon a novo review of the record, we are 

the conclusion of the DEC that respondent 

unethical conduct is supported by clear and convi 

The report mistakenly refers to 1.15(b) and 

1 2  

I 

did not appear 

IEC noted that 

1. On- at least 

transferred to 

dence directed 

Ly, there were 

s and contents 

clear requests 

respondent had 

LS, the DEC did 

Indent violated 

ted RPC 1.5(b) 

il matters and 

zommended that 

satisfied that 

:as guilty of 

:ing evidence. 

- PC l.f5(c). 
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Unquestionably, respondent engaged in , c 

interest situation by representing all three cl'ie 

interests became adverse. From the moment t 

i 
I 

became aware of the possibility that Hunter migh 

the turn signal, a conflict of interest 

representation of both driver and passengers m 

permissible only if (1) the other driver was to 

(2 ) the culpable driver's insurance coverage .wa: 

cover both claims, and (3) respondent had obtain 

written consent to the representation. -Advisor 

Professional Ethics Opinion 248, 96 N . J . L . J .  93 ( 1  

Here, there was some evidence that Hunter , I  

culpable. When there are issues of liability and 

the passenger may have claims against each othe: 

is unwaivable. See N . J .  Advisory Comm. O n  Prof 

Opinion 188, 93 N . J . L . J .  789 (November 12, 1970 

for Review of Opinion 552, 102 N.J. 194, 2( 

13 

1 

conflict of 

its, when their 

hat respondent 

not have used 

emerged. His 

.ght have been 
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sd his clients' 

1 Committee on 

973). 
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, and Petition 

6 n . 3  (1986). 



Respondent was, thus, guilty of violating 

1.7(b). 6 I ,  
As to the charged violation of RPC 1.16( 

shows that respondent received "mixed signals" 

Nevertheless, when he was asked to turn over the 

attorney, he should have informed his clients $hi 

to do so and should have done s o .  We find, thus 

violated E l.i6(d). 

With regard to RPC 1.5 (b) and 1.5(c), 

true that the retainer agreement that respondent 

the clients' signature provided for an hourly fee 

contingent fee, there is no evidence that resp 

communicate to the clients the rate or basis ( 

writing, within a reasonable time after he was 

therefore, find only a violation of E 1.5(%). 

An admonition or a reprimand usually results 

engage in a conflict of interest arising 

impermissible representation of driver and pa: 

e.q., In the Matter of Andrys S .  Gomez, DRB 03- 

It is unclear why the DEC found that responder 
1.7 only in the Clybourn matter. The facts we 
both cases, Clybourn and Council. 

6 

~ 
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.7 (a) i  and RPC 

) ,  the record 
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iiles to a new 
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I 
re Soto, 200 N.J. 216 (2009) (reprimand imposed; the attorney I 

Matter of Victor J. Horowitz, DRB 01-191 (June 

(admonition by consent for attorney who filed' a 

' 19, 2001) 

complaint for 

contingent fee agreement; no ethics history); In 

N.J. 518 (2004) (reprimand by consent for 

represented driver and passenger in two separate 

cases, allowed the two complaints to be dismissed 

re Barone, 180 

attorney who 

automobile 

as a result of 

15 

his negligence and lack of diligence, and failed to communicate 

, Giscombe, 159 N.J. 517 (1999) (reprimand for 

represented the driver and the passenger in 

attorney who 

t w o  separate 



same conduct); and In re Nadel, 1 4 7  N.J. 5 5 9  

for dual representation of passenger and driver 

; I  Generally, admonitions have been imposed Jon 

have failed to turn over their clients' 'fil 

additional violations. See, e.q., In the Mi 

Carpenter, DRB 97-303 (November 1, 1 9 9 7 )  (atto 

I 1  turn over the client's file to new counsel; the 

lacked diligence and failed to communicate with a 

Matter of Andrew T. Brasno, DRB 9 9 - 0 9 1  (June 25, 

failed to turn over client's file after 1 

representation and failed to comply with a law 

information from a disciplinary authority); In 

John J. Dudas, Jr., DRB 95-383 (November 29,  I 

failed to turn .over client's file to new counsel 

year after termination of the representatio 

communicate 

demand for 

c omp 1 y with 

new counsel 

with a client, and failed to rep1 

information from a disciplinary au 

the DEC's direction to forward the c: 

; and.In the Matter of Howard M. Dor: 

(August 1, 1 9 9 5 )  (attorney failed to turn over c: 

new counsel, grossly neglected the client's fi: 

months, failed to communicate with a client, 

1 6 .  

(reprimand 

attorneys who 

s, even with 

:ter of Vera 

ley failed , to 

attorney also 

:lient; In the 

397 ) (attorney 

xmination of 

11 demand for 

:he Matter of 

9 5 )  (attorney 

lor nearly 'one 

, failed to 

to- a lawful 

hority or to 

.ent's file to 

E, DRB 95-216 

.ent's file to 

3 for fifteen 
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I 

comply with a lawful demand for information frLm 

authority). I 
I 

Finally, conduct involving failure to ;pi 

agreement required by 1.5(c), even when 

other, non-serious ethics offenses, results in 

See, e.q., In the Matter of Martin G. Marqolis, I: 

22, 2002) (attorney failed to prepare a writteni f 

violation of 1.5 (c) , and took an improper & 

I 

I 

of a 8.4(c)); In the Matter of Alan,D. Krauss, 

23, 2002) (attorney failed to prepare a WL 

agreement, grossly neglected a matter, lacked d. 

representation of the client's interests, , i 

communicate with the client; violations of 'H 
I 

l.l(a), RPC 1.3, and a, 1.4(a), respectively 

Matter of Seymour Wasserstrum, DRB 98-173 (Ai 

(attorney failed to prepare a written reta 

covering a contingent fee, a violation of 1 . 5 1  

In mitigation, respondent's use of the 

agreement was accidental. His clients clearly 

he would be paid on a contingent basis. In addit 

"mixed signals" to respondent about turning oqe 

have explained his dereliction to a certain extent 

17 
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We are aware that respondent has been bisciplined twice 

before, each time receiving a reprimand. On the other hand, the 
: I  
1 11 
I 

two reprimands occurred thirteen and fifteen yea: 

a l s o  that they were imposed for unrelated conduct. 

On balance, particularly in light of the E 

since respondent's prior run-ins with the disci 

we find that a reprimand is sufficient disci 

misconduct. 

Member Doremus voted for an admonition. Me] 

and Zmirich did not participate. 

We further determine to require respondent t 

Disciplinary Oversight Committee for administra 

actual expenses incurred in the prosecution of' t 

provided in R. 1:20-17 .  

Disciplinary 
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