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Te the Honorable Chief Justice and Associate Justices of
the Suprgme Céurt‘cf New Jersey.

This matter came before us on a certification of default
filed by the District IV Ethics Comnmittee (DEC), pursuant to 34
1:20-4(f). The complaint charged respondent with violating RPC
l.1(a) {(gross neglect), RPC 1.3 (lack of diligence), RPEC 1.4,
presumably (b) (failu;& to communicate with the c¢lient), RPC
1.5¢{a} (unreasonable fee), RPC 1.5(b) {failure to reduce the
basis or rate of the fee to writing), and RPC 7.1(a){(4) false
statement about the léwyér's services). We determine to impose

a three-month suspension.



Respondent was admitted to the New Jersey bar in 1995. On
October 5, 2010, respondent was reprimanded in -a default matter

_fof failing to reduce ihe basis or rate of his fee to writing
and for failing to cooperate with disciplinary authorities. In
re Misci, 203 N.J. 429 (2010). |

Regpondent was tempérarily suspended Dby order dated
Septenmber 27; 2010 for failing to c¢m§1y with a fee arbitration'
determinatian. |

The report of the New Jersey Lawyers' Fundv for Client
Protection indicates that respondent ha& been retired from the
practice of law in New Jersey since June 12, 2009.

Service of prmcéss was proper. On March 23, 2018, the DEC
secretary forwar&&d a copy of the complaint, via ‘certified and
regular mail, to respéndentis last known home address, 111
Pristiﬁe Plade, Bewell, New jersey, 08U@Gf ‘Thé certified mail
was returned marked “unalaiﬁed.“ - The regular maii was not
retufned.‘ Respmﬁdenﬁ did'not file an answer to tné complaint.

The DBEC secretary received a léﬁter, dated April 5, 2619,
 from Brian L. Calpin, Esg. on respondent‘s behalf.. Calpin
‘adviS%d that responﬁent had consulted him about the within
matter. Calpin stated further thét resp@ﬁd%nt deni&d the
aliegatiang of the caﬁplaint and that he would not be filing an

answer because "he does not want the Committee, the Office of



ﬁttorﬁe? Ethics, the State of New Jersey or any other person or
entity to incur any costs and he has no iﬁtentiﬁn ever again
[sic] practice law anywhere.” Calpin advised the DEC that
regpondent had been retired from the practice of lawvsince July
15, 2008. | |
Tﬁereaft&r, by letter dated April- 206, 2010, +the  DEC
- secretary ad%ised respondént and Calpin that Calpin's letter was
an insufficient answer, did not contain a verification from
respondent, and did not meet the requirements of the court
rules, Ey' way of +that letter, the DEC secretary advised
respondent that, should he fail to file a vérified'answer, the
allegations of the complaint would be deemed admitted and the
record would be certified té us. Respondent ?as further advised
that his 'lack.qaf. cooperation with the DEC could be deemedA 8
violation of RPC 8.1(bj}. The DEC secretary noted in his letter
that, althémgh respondent had been listed in £he Lawyerg’ Diary
as ”inactive,“iit appeared that a resignation without prejudice
had not been completed. The letter was sent to res§andent'by
certified and regular mail at the above address ahd to Calpin by
regular mail. The regular mail wasg not retﬁrned. The certified
mail was returned uﬁclaim&ﬂ;

The record contaiﬁs-a July 7, 2010 letter from respondent

to the DEC secretary, denying the allegations in the complaint



and stating ﬁhat he was‘"never filing a formal answer." ~ The
. record contains a similar letter.frmm respondent té Qffice of
Board Counsel {OBC), dated August 10, 2010. There, reS§onden£
guestioned the integrity of the investigatiﬂﬁ,in thig matter and
again denied the allégations'in the complaint.

We now proceed to the allegations of the complaint.

Count One

In April 2007, Vincent Masciandaro retained'reapéndent to
represent him in 3 1natrim0nial matter, Regpondent failed to
- advise Masciandaro of a pending motion to strike hisg pleadings;
as well as the consequences of failing to reply to the motion,
the conseguences of the entry of default, and'thé conseéuen:es
of failing to reply to hié adversary’'s discovery request. He
did not timely advise Masciandaro that réséonses to the motien
seeking default and to discoﬁery requests were due. It was not
until the deadline for a xesponsi?e pleadiﬁg had passed that
respondent so advised Masciandaro.' Respondent also failed to

gserve any discovery on Masciandaro’s behalf.

i . ) . .
There was a dispute as to whether Masclandaro was ever advised,

"by letter, of his need to reply to the motion and to comply with
discovery requests. Masciandaro denied receipt of two letters
found in respondent's file, which were incorrectly addressed.



After default was entered, respondent did not advise
Mascilandaro that the default was entered without prejudice or of
the consequences o©of failing to cure the default. Mére@ver, he
failed +to timely advise Maﬁciaﬁdara, ~the Matrimonial Early
Settlement Panel (MESP)}, and his adversary that he would not
participate in the panel. It was not until the day before the
MESP m&etingg and after the MESP memo was due, that respmndent
sent a letter to the panel advising that he would not
participaté.

The complaint alleged that:

Respondent failed +to properly explain what
the nature of an equitable distribution
‘hearing was, the precise meaning  of
'default' as well as that his Answer was
- 'struck’ and not that he had dismissed ‘'his
Complaint' . . . and that, as a party to the
eguitable distribution hearing, respondent
would he unable to  participate in a
meaningful way. ‘ ’
, 2
[C99.]

Masclandaro believed, until the date of "the hearing,” that
his matter would be “strongly contested," that respondent would
present his case, and that he would have a chance to testify.

In fact, -he was barred f£from testifying and respondent was

"harred from making his own case." The complaint alleged that

* ¢ refers to the complaint, dated March 18, 2010.



\

respondent failed to properly represent Masgiandaro; 1istiﬁg
several issues that respondent failed to address at an equitable
- distribution hearing in May 2008.

The cgmélaint charged respondent %ith vielating RPC l.1(a},
RPC 1.3, and RPC 1.4(Db).
Count Two h

In August 2§0?, respondent wrote %x$ Masciandaro, advising
hiﬁ that-his initial $8,000 retainer was depleted and demanding
that Masciandarc send another $8,000.. MaSG;andarQ requested an
itemized bill showing how the initial fataine: had been used.
The seven bills that respondent simultaneously sent covered only
the first two and a half months of the representation.
.Respeﬁdent' "demanded” +the additional $8,000 from Masciandaro,
threatening to discontinue his representation and cease further
‘aation on hig beha;f until he received the funds. Masciandaro
paid resgandent $19,000, of which only $8,000 of services and
césts appeared to be accounted for in the Dbills that respondent
forwarded to him,

4Res§§ndent faiied'tO'provide Magsciandaro wiﬁh a basis for
his fee, in writing. In addition,Ahis fee wés unreasonable.
For example, Masciandarc received a bill indicating that

résp@ndenﬁ ‘had spent five hours to prepare an answer to the



cémplaint :and five hours to research an issue without the
ben&fit. of discovery, which research was. ﬁot located in his
file. |

The complaint also alleged that respondent "pr@?idedlfalse
information regarding his legai obligation to cgmtinug sérvices,
eveﬁ in the absence of continued payment.® Accordihg to the
complaint, reapondent was not permitted to ¢cease work on the
case without filing and prevailing on a motion to do so.

Thebcamplaint charged fespwndént wiﬁh violating RPC 1.5{(a),
RPC 1.5(Db) amd gggv?;l{a)_ |

Wé find that £he facts recited in the complaint support the
charges of unethical conduct. 'Hé deem respondent's failure'to'
file an answer én admission that the ‘allegaticns of the
cémplaint are true, with one exception, and that they provide_a.'
sufficient basis for the imposition of discipline. E:_‘lzza-
4(£y. |

The coﬁplaimt cﬁarged»regpqndeﬁt with violating B2Q 7.1¢(a),
alleging that he made false statements to his client abqut.his
intention to withdraw from ‘the repregsentation, if not paid
additional feés. REPC ?.I(a},' an advertising rule, is
inapplicable to the within facts; Moreover, given the limited
information 5upp1iad aﬁaut/ ﬁhe underlying matter, it is

difficult to conclude with certainty that respondent could not



‘have withdrawn‘frﬁm the representati@ntl We, therefore, dismiss
that‘allagatian,

The femaining ailegations éf‘the écmplaint eétablish that
respondent was ﬁr@ésly' negligent, lacked diiigence, failed to
coﬁmunicate with his client, charged an unreasonable fee, and
failed to reduce the basis or rate of his fee to writing. He
also failed to cooperate with disciplinary authorities, when he
allowed this matter to préceed as a default.

An att@fney's failuré ‘t@ redﬁca _th& basis of a .fee. to
writing, even when accgmganied by ~che:, non-serious >ethicg

offenses, typically results in an admonition. See, e.q., In the

Matter of Joel €. Seltzer, DRB 05-009 (June 11, 2009) (attorney
failed to memorialize the rate or basis of his fee; in another

client matter, he failed to pramptly'deliver funds to a third

‘perty); In the Matter of Alfred V. Gellene, DRB 09-068 (June 9,
2&09} {(in a criminal appeal, the attorney failed to furnish the
client with a writin§ that set forth the basis or rate of his
fee; the attorﬁey also lacked diligence in £ha matter); In the

Matter of David W. Boyer, DRB 07-032 (March 28, 2007) (in an

estate matter, the attorney failed to provide the client with a

writing setting forth the basis or rate of his fee); and In_ the

Matter of Carl C. Belgrave, DRB 05-258 (November 9, 2005)

(attorney was retained to represent the buyer in a real estate



transaction, but falled to state in writing the basis:af hig fee,
reéulting‘in confusion on whether a $400 fee was for the real estate
closing or for a prior matrimmnial matéer for which the attorney had
provided sérviges without payment; recordkeeping vicolations also
found) .

In the above cases, the attorney was gullty of Qﬁly"ene
additional ethics ,vialation.. Hereg respondent was grossly
negligent, lacked diligence, and falled to communicate with a
client in one matter‘ahd allowed this matter to Qroceéd as a
default,

Tn default matters, the Qrmper discipline for the found
ethics violations ig eghanced to reflect.the attcrney's failure

to cowperate with disciplinary authorities as an aggravating

factor. In the Matter of Robert J. Nemshick, DRB G3ﬁ364, 03-365,
and 03-366 (March 11, 2004) (slip op. at 6). |

We find it unjust to consider respwndent's prior reprimand
as. an ag§ra§ating factor in this case. The reprimand was issueé
shortly before we considered. the within H@tter.vﬂnreavef, the
grievance giving rigse to that matter wag filed roughly ané year
after respondent committed .the infractions before us ﬁow, A
fitting aggravating factor, however is respondent's contempt for
thé | discipliﬁaﬁg Sysﬁem, as refleéteﬁ in  his letters.

Raspoﬁﬂ&mt's letter to OBC chief counsel, dated Aﬁgugt 10, 2010,



reflects 2 lack of respect for disciplinary auﬁhcrities, this
Board, and the Court, the likes 0of which we have seld@m Seern.
Furi;hérmoref that respandeﬁt'allowgd this matter to proceed as
his second.  default evidences his iﬁdiff&renae to the
disciplinary system.

In liqht of respondent's unethical behavior and the above-
cited aggravating factors, we determine to impose a threé-mmnth
suspension.

We fprthér determinelt§ require'r&spéﬁdent to relmburse the
‘DiSCiplinary' Oversight Committee for administrative costs and
- agtual expenses ineuir&d in the prosecution of this mattér, as
provided in R. 1:20-17.

Disciplinary Review Board
Louis Pashman, Chair
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