SUPREME COURT OF NEW JERSEY
Disciplinary Review Board
Docket No. DRB 07-210

District Docket No. XI-06-028E
Docket No. DRB 07-217

District Docket No. XIV-06-389E

~ IN THE MATTER OF

.~ KATHLEEN D. WARGO

(1] (1] (1] . (1) e (1]

AN ATTORNEY AT LAW

Decision
Default [R. 1:20-4(f)]

~ Decided: October 30, 2007

Toiﬁﬁe Honorable Chief Justice and Associate Justices of

k the‘Supreme Caurt of New Jersey. |

‘ ,/Thé5e~ matters came before us on two »bertifications of
7&efa§it;‘cne filed by the District XI Ethics Committee (DEC) and
 £§§ ;otﬁéiy by the Office of Attorney Ethics (OAE), following

reéﬁ&ﬁdent?s;failure to file answers to the formal complaints. R.
‘ 1:20—4(f). The first count of the complaint in DRB 07-210 charges

violations of RPC l1l.1(a) (gfoss neglect), RPC 1.1(b) (pattern of

,neglect), RPC 1.4(a) (failure to communicate with the client),




¢ 3.2 (failuré to expedite 1litigation), and RPC 8.4(c)

'gmisrééresentation) (first count). The second count charges a
" violation of ggg 8.1(b) (failure to cooperate with disciplinary
aautEinfies).

N The first count of the complaint in DRB 07-217 alleges i
viblatibns of ng'l.l(a), RPC 1.3 (lack of diligence), and‘ggg
‘ ‘1;15(b)(failure to promptly deliver property that the client 6r;
Va third party is entitled to receive). The second count alleges

,lf,i,;>‘a,v5.q:]_ai:)ion of RPC 8.1(b).

‘ g'~\ﬁé*determine that respondent should be suspended for oné
v |
. Respondent was admitted to the New Jersey bar in 1987. On

: January 17, 2007, she was temporarily suspended for failure to

‘”«»cooéerate with the OAE. In_ re Wargo, 189 N.J. 125 (2007). She

c& réh&in§hsuspended to date.

’;Lgier~that year, resppndent was censured for misconduct in
,énekéaﬁe:wiﬁcluding gross neglect, lack of diligence, failure to

»J“dammﬂnicate »with the client, failure to return the client's

»file; and>k;everal instances of misrepresentation. That matter

“proceeded on a default basis. In re Wargo, 192 N.J. 41 (2007).




Servicé 6f process was proper. On April 5, 2007, the DEC
,:;ght‘élcopy,of"the complaint, via regular and certifiedvmail, to
:~“¥é§péﬁaent‘s‘ home/office address listed in the attorney
U%re;istratioh :ecords, 15 Timothy Court, Morristown, New jersey,
'07960‘\1ihe‘ certified mail was returned as “unclaimed.” The
;regular mall was not returned.
’ 'anuay 3, 2007, the DEC sent a letter to the same address,
-bY rééula:kmaif;<notifying respondent that, if she did not file
f> &£fa£B§®r to the complaint within five days, the record would be;
*péfﬁified1directly to us for the imposition of discipline. The
rééul#r;hail was not returned,
:fkéépondent did not file an answer to the complaint.
The complalnt alleges that Land Inventory, Inc., through
‘?1fs president, "Robert K. Shaw, retained respondent to file suit

5""aga1n3t R:Lchard F. Matyskiel. On August 22, 2005, respondent

v'Vflnalized the draft of the complaint, but never filed it.

. . For the:next.nlne months, respondent mlsrepresented to Shaw
' %&@£ thé complaint had been filed, that the Sheriff's office was
 having difficulties serving the defendant, and that she was
fawaiﬁing theﬂséheduling of a proof hearing.

At some point, Shaw contacted the court and the Sheriff's

/Office,  at which time he discovered that respondent's




representations about the filing of the complaint and the
ptoblams in serving the defendant were untrue.

Furthermore, according to the complaint, respondent failed

. to return the "vast majority of the telephone messages left for

'her{by{ﬁx,iShaw."

j;kTTTﬁé‘éoﬁplaint charges that respondent's failure to file thé
ﬂepﬁglaint on Shaw's behalf and failure to expedite 1litigation

 ';kvioi§téd Aggg kl.l(a) and RPC 3.2; her failure to keep Shaw

‘adééﬁéﬁe}y,informed of the status of his case and to return his

;phénevgﬁils violated RPC 1.4(b); her misrepresentations to Shaw

Q”-#&b@ﬁt the status of the case violated RPC 8.4(c); and her gross

” k%?léc£ in the Shaw case, "combined with other acts of neglect
tféégalleged in this pleading,ﬁ violated RPC 1.1(b).

“ ‘The seqond ¢ount of the complaint alleges that respondent
 ‘f;vi®l§téd ng 8.1(b) when she failed to reply to several letters

- from the DEC investigator, requesting information about the

 _ grievance. '

Service. of process was proper. On May 23, 2007, the OAE
sent a copy of the complaint, by regular and certified mail, to

éespahdent's home/office address, as listed in the attorney




 ¥§?§istrétion fecords. Although the certified mail was returned
éﬁ~“gnclaimed,"kthe regular mail was not returned.

On kJuly 16, 2007, the OAE sent a letter to the same
-address, advising respondent that, if she did not file an answer
/'within‘five days, the record would be certified directly to us
: fbr the imposition of discipline. The letter was sent by regular
~andv§ertified mail. The certified mail receipt was signed by
_"fééﬁbgdent. The regqgular mail was not returned.

,f;~ﬁespohdent‘did not file an answer to the complaint.

3fzzoﬁfnarch 22, 2005, respondent represented Wai Hing Sein in the
iséie 6f’real property located in Jersey City, New Jersey. Darin
Ifiﬂtéyrééxééented the buyer, 109 Bowers Street Associates, LIC.

f kE the closing, the parties agreed that respondent would
kihéhdx$40,000 in escrow to "facilitate receipt of a No Further
iiﬁbtibn Létﬁer from the Department of Enviroﬁmental Protection
 f§r‘£em§va1_of an oil tank and sidewalk remediation."”

~ - On March 23; 2005, respondent deposited the $40,000 in her
trﬁéﬁaqcouht. On April 8, 2005, she deposited $1,000 in her
trﬁst accouﬁf, repfesenting "money the buyer provided for thé
élosing.“

on Aprii 11, 2005, respondent properly disbursed $31,358.91
to TADCO Engineering & Environmental Services, LLC, an oil tank

‘remediation firm, in partial payment of its fee for the tank



fembval and sidewalk restoration. That payment reduced the
ehount Of the monies escrowed to $9,641.09, leaving a balance of
ﬂe$5;100 owed to TADCO.

v BetWeen March 27, 2006 and May 15, 2006, Pinto attempted to
ﬁ reach respondent by phone and by e-ma11 to request that she
p_d#éﬁufée'theess,ooo balance to TADCO, to no avail.

hi;foﬂ7ﬁhy 17, 2006, Pinto wrote to respondent requesting that
lmsﬁe"peyvxTADCO and reminding her of her ethical duty not to
relegse'theeescrow to her client, the seller. Respondent ignored
i,Pihto’s ietter, as well as his additional attempt;,; on May 19,
\2006(ﬂtothaveher forward payment to TADCO. Therefore, on May 25,
ﬁ’2606; the buyer was forced to pay TADCO out of his own funds.

On July 7, 2006, Pinto filed suit against respondent,

seeking reimbursement for the buyer's out-of-pocket payment to

TADCO. When respondent did not file an answer to Pinto’'s

“‘kjaﬁmplalnt, a default Judgment was entered against her.

“The OAE's investigation revealed that the balance of the
’"éeserow funds was kept intact in respondent's trust account. Upon
‘respendent's temporary suspension, the funds were transferred to
the Superior Court Trust Fund.
The first count of the complaint charges respondent with
tgross‘ neglect, lack of diligence, and failure to promptly

deliver funds or property that the client or a third party is




' entit1ed to receive, violations of RPC 1. l(a), RPC 1.3, and REC
1 15(b), respectlvely. ‘
The second count of the complaint alleges that, from August

rD 2906 to November 4, 2006, respondent ignored the OAE's

numerous requests for a written reply to the Pinto grievance.
?u:thermore, she failed to appear at the OAE's office for a
’,fdemand 'Sudit‘ of her attorney trust and business records,
’£g schadulﬁd for December 18, 2006.

On January 8, 2007, the OAE petitioned the Court for -
raééaﬁdent's temporary suspension. Respondent did not oppose the
l°:§etitioh/ whi¢h was granted on January 17, 2007.

s"Tﬁcr,monﬁhs ‘later, respondent finally provided a written
freﬁiY\;§;thé'grievancé. In April 2007, she appeared at the OAE
 £§§ théLQEmand‘audit. |
Qﬁé;second~count of the complaint charges respondent with
‘,faiiﬁré to’éboperéte with disciplinary authorities, a violation
of ggg 8 1(b).

lelow1ng a review of the record, we find that, with the
 §x¢eptions noted below, the facts recited in the two complaints
subﬁo;t | the charges of unethical conduct. Because of
Jrespondent's"failure to file answers, the allegations of the

complaints are deemed admitted. R. 1:20-4(f)(1).




/fhé‘first,exéeptions are the charges that respondent failed‘
' to expedite litigation and engaged in a pattern of neglect in
fhé Shaﬁxcaée<(bRB 07-210). Because there was no litigation to
ekpgdite,ﬁwé dismiss the charged violation of RPC 3.2. We also
dismiSS‘the charge that respondent violated RPC 1l.1(b). At least
_three iﬁstanées of neglect are required fqr a finding of a
‘§a£tern of neglect. In_the Matter of Donald M. Rohan, DRB 05-062
{June 8, 2905)‘(slip op. at 12-16). Here, only one instance of
" neglect has been establishéd.

‘JTherrem&ining charges in DRB 07-210 are fully supported by
Ttheﬁfaéts~alleged in the complaint. Requndent grossly neglected
Hfgﬁe éhaw case, failed fo communicate with her client, made
‘miﬁxepresentations to him for a period of nine months, and
failéd to -cobperaﬁe with the DEC's investigation of the
‘grievance, violations of RPC 1.1(a), RPC 1.4(b),' RPC 8.4(c), and
32Q‘8.1(b), réépectively.

In DRB 07-217 (the Pinto matter), the exceptions are the
-chafges, of gross neglect and lack of diligence, which more
‘spééifiéally address an attorney's conduct in representing a
dlient;~~§ére, there is no indication that respondent grossly

neglected the client's representation or lacked diligence in

! Subsection (a) of RPC 1.4 was redesignated as subsection (b},
effective January 1, 2004.




praéecting‘his’interests. More properly, respondent's failure to
releése the escrow funds was a violation of RPC 1.15(b).
"in"the Pinto matter, we find that respondent's indifference
“tawaﬁdfher professional and ethical obligations was astounding.
  Shevagfee§;f6fho1d $40,000 in escrow until the completion of thé
”t&hk vreﬁ§%§i5land sidewalk restoration. For a period of two
7¢ﬁpﬁths,'5§into Arepeatedly asked respondent to pay TADCO, the
| éoméany, that performed the above services. Respondént
"~diSEBqarded‘each one of those requests. Consequently, Pinto's
;f‘iciientgwﬁs;forced to pay TADCO out of pocket.

'“  vaén¥Pinto's léter suit against respondent did not spur her

aC£ibn. "When she failed to file an answer to Pinto's

fc&mﬁiaint,'"a default judgment was entered against her. Only

T,ffiftér§3he,was temporarily suspended were the funds released from

‘vihéfkcuétody and, even then, not of her own accord. The Court's

‘56rﬂer of’suspension contained the standard provision that all

ﬁ‘.,junééﬁmaintained in trust by respondent were to be transferred

%ﬁf the fiﬁancial institution to the Superior Court Trust Fund.

| ‘ih- é&dition to fepeatedly disregarding Pinto's requests,
respondehﬁl°ignored the OAE's numerous attempts to obtain her
';written feply to the grievance, ignored the OAE's demand audit
~of her’attOrney records, and ignored the OAE's motion for her

7itemporafy suspension. Only after she was suspended did she react




;Sf*éivithfhe OAE a reply to the grievance and producing herv
dttorngy' records -for that office's inspection. Obviously
Lundauﬁﬁéd by the Court's suspension of her license, respondent
 then\proceeded to default in these two matters. |
We find that her overall conduct toward the disciplinary
ﬁproceﬁs!has an egregious violation of RPC 8.1(b). |
= ;ﬁﬁgﬁ sort of discipline is then appropriate for a
‘raspgﬁdent who is incapable — worse yet, unwilling — to‘iearn,
f:dﬁihér own experience, that failure to cooperate with
,Cidiséiﬁiinary authorities may sideline a lawyer whose conduct is
iﬁﬂdé:}sCrutiny? It is clear to us that respondent does not‘value

,héi« privilege to practice law. Even after her temporary

 §§§pension, when one would expect some form of redemption, she
”f:&npt‘dhislighting the disciplinary process, as seen from her

-fféhéice £6 default in these two matters.

/‘k‘An attbfney who, 1like respondent, failed to answef
Léllegationsl that, viewed alone, would not have led to a
7éu§§§§;ion,'was,suspended for six months. In re Gallo, 186 N.J.

247 ;(2066); ‘The complaint in that ﬁatter alleged lack :of
diiiéencei’*in a workers' «compensation case, failure to
5commuﬁiééte with the client, failure to return +the client's .
~file, and f}ailure to cooperate with the investigation of the

grievahdg- Ordinarily, such conduct would have resulted in a

10




vreﬁrimand. Gallo's sole discipline, imposed sixteen years
before, consisted of a reprimand for recordkeeping violations
and negligent misappropriation.

When the Court issued an order to show cause as to ~why
v‘Gallo should not be disciplined, Gallo requested an adjournment,
which the ‘Court denied. Gallo then failed to appear on the
return date'of;the order to show cause.

‘In suspending Gallo for six months, the Court stated:

And the Court having declined to grant
respondent's informal request to adjourn the
Order to Show Cause and respondent
thereafter having failed to appear on the
return date of the Order to Show Cause;

~ And the Court having determined from
its review of the record that the
appropriate quantum of discipline for

respondent's wunethical conduct is a six-
month suspension from practice.

[Id. at 247.]

,_-fgléiximcnths‘later, two other disciplinary matters involving
‘;{gggfiéﬁwere before the Court. In both instances Gallo had failed
Tiﬁaﬂfiie’an answer. One matter, involving the representation of
threeM§1ients, addressed allegations of gross neglect, pattern
of ’hgglect( failure to return client files, and failure to
'cooperate‘with'disciplinary authorities; the other matter dealt

with  a single violation: failure to cooperate with the

11




investigation of a grievance. The Court ordered Gallo's
- disbarment, citing his history of defaults and failures to
appear before ‘the Court:
 And JAMES J. GALLO having failed to
appear on the Order to Show Cause issued in
these matters;
And the Court having determined that
respondent's unethical conduct and his
history of defaults and failures to appear
on the Court's Orders to Show Cause warrant

his . disbarment; In_ _re Kantor [citation
omitted]; '

[In_re Gallo, 188 N.J. 478, 478 (2006)].

| §gg’§;§g In re xgntér, 180 N.J. 226 (2004) (attorney disbarred
,fbr abgndoning clients, defaulting on the disciplinary matter,
ijand“failing to appear on the Court's order to show cause; the
iéttorney's ethics record consisted of a reprimand and a three-
’mgnthﬂéuSPension); In re Devin, 181 N.J. 344 (2004) (attorney

disbarredjin a default matter alleging solely failure to reply to
‘the DEC'S requests for information about a grievance; the
,;éttotney had accumulated an impressive ethics record: fwo

repfimands, two three-month suspensions (one of them imposed in a
‘ defau1tv case), and a temporary suspension for failure to

cooperate with an .OAE investigation; the attorney did not appear

on the Court's order to show cause); and In_re Gavin, 181 N.J.

12




'342 {2004) ‘(disbarment for attorney who compiled an extensive
disciplinary record: two reprimands, two three-month suspensions,
a§d aXsix-month suspension; all but one of those matters weré
—a§£§ﬁits;- although the attorney's last violations were not
Seriéus (failure to promptly release the balance of an estate's
'fﬁnds‘tﬁffhefbéneficiaries and failure to communicate with them)

'ﬁhe éourt disbarred the attorney based on its "review of the

vreéaf& and on the basis of respondent's failure to appear on the
,“C@ufﬁ“s Order to Show Cause . . . ." Id. at 343).
e Aé can be seen from the above, respondents who exhibit a
'?ééttern'df disrespect for disciplinary authorities are treated
jﬁﬁth the:g;mOSt severity -- and deservedly so.

‘i;WE?ﬁbéfturn to the measure of discipline that respondent's
mviéiétidﬁs, taken in isolation, would require.

| In}the first default, respondent grossly neglected the Shaw

tééée, failed to communicate with the client, misrepresented the
St&tﬁ$ e£ thg case for nine months, and failed to cooperate with
"tﬁ§ iﬁvéstiqation of the grievance. In the second default, she
"iepeatédly iéﬁored Pinto's requests that she pay TADCO out'of~
“éhe eSdrqw‘and continually defied the disciplinary process.

| An attorney who failed to promptly deliver funds to which a
‘4third ‘party was entitled and failed to cooperate with the

iﬁvestigation of the grievance received a reprimand. That

13



Wﬁéiﬁéipline resulted even in the presence of a disciplinary
‘récord, although of a non-serious serious nature. See In_re
rrﬁé;igg; 176 N.J. 124 (2003) (reprimand for attorney wﬁo for
{mbﬁthsffailed to satisfy a medical lien out of funds escrowed
fg: that’”purPOSe and who failed to cooperate with the
’in§estigation'of the grievance; prior admonition and reprimand).

For gross neglect, | lack of diligence, failure to

'»co@mﬁnicate with clients, and misrepresentation about the status
 &§? the ‘case a reprimand, too, is the appropriate form of
;j, di&bipliﬂe. ~See, e.dq., In re Wiewiorka, 179 N.J. 225 (2004)
v(aﬁtotney no action in the client's behalf, did not inform the
ciieﬁt ébeut the status of the matter and the expiration of the

VStaﬁute'Of limitations, and misled the client that a complaint

fj h£é:be¢n filed)} In re}Onorevole, 170 N.J. 64 (2001) (attorney
ééﬁ6§91y neq1ected a matter, failed to act with diligence, failed
\’£Qﬁy réﬁaénably communicate with the client, and made
mﬁgrgpreﬁentations about the status of the case; prior
l?hadﬁéhitibn and reprimand); In re Till, 167 N.J. 276 (2001)
‘(éﬁﬁornéy' engaged in gross heglect and misrepresentation; for
over a nine-month period, the attorney lied to the client about
thg{status of the case; no prior discipline); and In_re Riva,
157 N.J. 34 (1999) (attorney grossly neglected a matter, thereby

~causing a default judgment to be entered against the clients,

14



failedﬁ.to take steps to have the default vacated, and
Lfa&srepresented the status of the case to the clients; no prior
‘?,;dlsclpllne)

:‘*'stanﬁing ‘alone, respondent's conduct in the first matter

(gross neglect, lack of diligence, failure to communicate with

the glient, misrepresentations, and failure to cooperate with

*ff“‘the BEC J.nvestlgator), together with her failure to ‘promptly

Jireiease escrow funds in the second matter, would probably
:fwﬁtianf no .more than a censufe (or perhaps a three-month
‘,’sﬁsﬁeQSiénf because of the pattern of misrepresentations to
k ew);}ﬁewever, because she has been disciplinedvbefore and has
iléihibifeadan‘egregious pattern of indifference toward the ethics
géjéfem,f beginning with her first disciplinary matter (a
‘5défau1t), continulng w1th her failure to cooperate w1th the OAE

“in eennectlon with the Pinto grievance (for which she was

“f'temporarily suspended), and extending to the two current matters

(also defaults), more severe discipline is required.
‘,Therefore, in keeping with the Court's recent trend to view
”;~,such”bohduet #iﬁh less tolerance than in the past, we determine
"Vihetithe appropriate form of discipline for respondent's overall
~edhductyyfis a prospective one-year suspension. Prior to
’ereinsteteﬁent, :espondent should submit proof ef completion of

twélveﬁheurefof Professional Responsibility courses.

15




f;'ﬁb‘further‘determine to require respondent to reimburse the
»“biséipliﬁary Oversight Committee for administrative costs and
':;acfual”expenses incurred in the prosecution of this matter, as

‘provided in R. 1:20-17.

Disciplinary Review Board
William J. O'Shaughnessy, Chair

Julianne K. DeCore
hief Counsel
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- SUPREME COURT OF NEW JERSEY
DISCIPLINARY REVIEW BOARD
VOTING RECORD

'Inyﬁﬁe~ﬁatters of Kathleen D. Wargo
_ Docket Nos. DRB 07-210 and DRB 07-217

Decided: October 30, 2007

'DiSQOSition: One-year suspension

“7 ﬁgﬁ£éfs ﬁ One-year Reprimand | Admonition | Disqualified Did not
| . | Suspension participate
NO'éﬁéughnassy X
Pashman = - , X
'Baﬁéh: RS X

moyten | x
i:Froéiéw i{ , X

Gle x
; ﬁ?“ﬁiith  _:ft‘;, X

| Stanton e X

Wissinger a X

Toﬁil; s 8 1

ianne K. DeCore
Chief Counsel




