SUPREME COURT OF NEW JERSEY

Disciplinary Review Board

Docket No. DRB 07-064
AT District Docket No. I-05-002E

'INTHE MATTER OF :
. SEYMOUR WASSERSTRUM :
/AN 'ATTORNEY AT LAW :

Decision

 Argued:  may 10, 2007

3D&¢ided. June 21, 2007
. Ce ““?f J. Tagllalatella appeared on behalf of the Dlstrict I
E Ethics Cammittee.f

’%xﬂWazeter appeared on behalf of respondent.

To the anorable Chief Justice and Associate Justices of

e Supreme Court of New Jersey.

- This ’matte:_ came before us on a recommendation for
i:3§i§Cipliﬁev(reprimﬁnd) filed by the District I Ethics Committee
L;gkbﬁé). It arose out of respondent's initial representation of

) three clients and his subsequent transfer of the matters to



T at;’tt‘)’rney.1 That attorney was later disbarred for, among
herthings ’ ‘ab‘tandoning”those three 7clients as well as others.

ft‘he“ cdmplaint alleges that respondenf, violated RPC 1l1l.1l(a)
"“o}sg -’ﬁeg\le;:t), RPC 1.1(b) (pattern of neglect), RPC 1.3 (1ack

&;;t;ligance), RPC 1.5(c) (failure to memorialize fee

'!:,'~ag”'¥éeni§ﬁt);' BP_Qf‘!-l.S(e)‘ (improper division of fees), and _l_l_gg
g 8 4(c) (’Vconduct‘ inVolving ~dishonesty, fraud, deceit or
:' m:tsrepresentatlon) The DEC dismissed all charge;, finding
= ;re,apendent guilty only of failure to execute retainer

"'&qxeements. None of the clients testified at the hearing below

7..’01' p’resented written statements to the DEC. We determine to
« mp;‘lmand ‘vre‘spondent.

| ueéﬁoﬁdent waé admitted to the New Jersey bar in 1973. BHe
is a sole practitloner in Vineland, New Jersey.

In February 1998, respondent recelved an admoniti‘én‘ for

| -«;gfailure to pr;epare a retainer agreement in a personal injury

ase 'He -also committed a technical violation of R. 1:21-7(q9)
Y m ’heﬂ—:—turne,d‘ ~over the file to the client without keeping
L\;;;(_;cpies of the settlement disbursement sheets and other required

mords In the Matter of Seymour M. Wasgerstrum, DRB 97-046

g’c“éhruary 23, 1998). In July of that same year, respondent was

.~,~§ga,g§:‘ﬁ::éadtnonished for failure to execute retainer agreements in

":huugh the complaint cited a fourth client, Karen Williams,
) *~..7found no evidence that respondent had represented that




éér’sonal injury matters involving the same client. In the

-3 tter of Seymour Wasserstrum, DRB 98-173 (July 7, 1998).

‘, t‘ﬁespondént' had represented the parents of Leroy Ford, Jr., -

& a mi;;bz:, for "quite a number of years," before he undertook

Lerny‘s representation in a personal injury matter. The first

ﬁér :an the j_)‘récord evidencing respondent's representation of
royis dated March 8, 1990. The next three iett-;ers span the
frmSeptembeerZ to November 1996.

Byletterdated December 30, 1996, Philip L. Kantor, now a

dn.sbarred attorney, informed Leroy's father that he was

~~';‘iig;ﬁsfiisting Mr. Wasserstrum handle your son Leroy's case." Kantor

Leroy's father to schedule an appointment with him to

:shs the matter in detail." Kantor was not associated with
t's office or on respondent's payroli. Respondent

rihed the inception of his professional relationsh’ipV with

[In 1‘974],1 established my own firm as a
sole practitioner . . . .




As the years progressed, I got busier and

~busier and found myself working fourteen

hour days, often working seven days a week.

“I did . nbt feel that I had enough work to

hire 'a full time associate, and I was

hopeful I could obtain the services of an
- attorn#ly to work on a per diem basis. I

therefore placed an ad with Rutgers Law
School in Camden.

I believe the only response I had was from
. Philip Kantor . . . . He indicated to me

,,,,,,,

. that he had a significant amount of personal

injury and municipal court experience, and
these were the areas in which I desired

- assistance . . . .

’”f?hil indicated to [me] that he was

maintaining a solo practice in Williamstown,

~'in Gloucester County. He said that he was
fjust getting started on his own, and that he .
‘had ‘been previously employed with a busy
~personal injury firm in Trenton. He further
- stated that he had significant trial
‘.experience, and that he had handled and

tried some rather complex personal injury
cases.

- When Phil started assisting with my clients,
"I would initially introduce my clients to

- Phil during a consultation at my office. I

would normally indicate that Phil had his

"cwn ‘practice and that because of my busy
schedule, Phil was helping me on a number of




matters. I would normally sit in during the
initial meeting involving Phil and the
client. 3
I was very pleased at the way Phil was
handling the matters that I referred to him
- for assistance. I received a lot of positive
. fe#dback from clients. Phil normally came to
'my office at least once a week to meet with
. clients, and he was getting better than just
‘good results on many of the cases.

'[Exp3at24]

Respendent s association with Rantor began in 1993. Their

ffeewsplltting »agreement was, in respondent s words, "very
‘flexible.,It was on a_ case-by-case bas;s depending on what he
Cdid on the case, the acumen of the case, things of that nature .
wu-just sat down [at the end of the case] and talked about
: wofﬁad something out." Respondent added, however, that he
ceive a fee in the cases than are the sub]ect matter
| Eﬁéee‘ disciplinary proceedings because they had not been
kdfnnéoﬁpleted before Kantor received a‘suspension in 2003.° None of

 the files in question contained a fee agreement between

. the clients. Respondent had no explanation.ﬁbr o

e_gﬁrébpondent?f%

,the[iacquﬁfrét@iner agreements.

? Ex.P-3 is respondent's reply to the grlevance, dated July 28,
2005.,

3 Kantar was suspended for three months in November 2003. In re
f§5a39§;,178 N.J. 69 (2003). He was dlsbarred in June 2004. In re
' , 180 N.J. 226 (2004). .




?? Affér Kantor began assisting respondent with Leroy's
3t&§rgéentatiqh, respondent remained involved in the case. On
Qankéry,7, 2003, for instance, Kantor advised Leroy's parents to
,wédili réépondéﬁtfs office for directions to the office of the
?;atturney who would be taking their depositions. Later, in July
2000,; raspondent discussed with Kantor a settlement offer
 presented by the defendant.

'*In laté 2001 or early 2002, Kantor assumed exclusive
'reapcnslballty for Leroy's case, as well as other personal
yffmatters. According to respondent,

since Phil was coming to meet with clients

on a regular basis in my office, I felt the

best way to transfer the cases to Phil was

to advise the clients when they came to meet

with him in my office, and that was the

general procedure [I] utilized in
transferring cases to Phil.

With respect to the clients that were
transferred to Phil, to the best of my
recollection, each client was notified
during the time when they met with Phil and
me in my office. I do not believe I ever
"sent out any specific letters formally
notifying the clients of the transfer since
I did not feel that was necessary under the
circumstances. Generally speaking, the
clients were happy to have Phil take over
the cases since he had been doing the vast
majority of work on their cases, and they
were satisfied as to the way their cases
were progressing.




Ré%ponéént testified that none of the clients had objected to

‘the aBOVé,change in the representation. In his view, the clients:

S Wﬁdid continue to be well represented by Kantor:

~Having known and worked with Phil for quite

- a number of vyears, five, six, seven,

- whatever it was up to that point . . . Phil

. "had done an excellent job. He was always

 'reliable. Cared for the clients. Hard

working. And he was always dedicated and did

an ‘excellent job. In one job he had a

' $135,000 settlement on a case that was worth

substantially less . . . . Everybody was
pretty much happy with him.

[T128~9 to 19.]"

ynéépondent conceded that substitutions of attorney were not
'fsfilﬁd in the three matters before us.®

When respondent transferred full control of the files to
«k&ﬁﬁor, Kantdr's disciplinary record included only a reprimand,
'imposed 1n 2000 for misrepresénting t§ a municipal court judgé‘
  hat hxsf car was insured at the time. Respondent denied‘

;kuﬁwledge of the reprimand. Asked if he was aware that

‘ di%clpllnary authorltles were investigating Kantor's conduct in

~ﬁcpnnectlon with the municipal court case, respondent replied:

. denotes the transcript of the DEC hearing, on October 24,
2606. ‘

g’ Inytact; there was no need to file a substitution of attorney
“in Leroy's case. Kantor filed the complaint (T164;T168). He was,
thus, the attorney of record.




‘T don‘t think I did. I'm not sure. I may
have known it existed but I didn't know the
outcome. I certainly didn't know the
. outcome. I definitely knew about the
4 municipal court case because he discussed
" that with me on a number of occasions and,
of course, about his appeals, also. I can't
git here today and tell you under oath that
1 definitely knew about it or didn't know

about it.

[T137-8 to 15.]

Acéording to respondent, Kantor's performance did not

suffer after the mun1c1ﬁal court incident:

Q. At this lent in time when you learned
about what had happened in the municipal
court with hi in the ethical investigation,
how was his performance on the files?

|
, |
A. Didn't ob%erve anything different.

Q. No red flags were raised in your mind?

A. No.
- (T138-4 to 10,1

JY@&Spbﬁdent testified that he first learned of Kantor's

ég'ﬁﬁoblems when he received a call from a judge; in rhe
: ﬁﬁmmer 'of 2002, expressing céncern for Kantor's féilure to
‘féé?ear,in ébﬂrt. Because no substitutions of attorney had héep
fiied? in ‘£he cases transferred to Kantor, respbn&ent had

‘remaiped the attorney of record.




e After respondent was contacted by the judge, he called

xantor many times and went to his residence on numerous

oncaslons. By that time, Kantor had moved his office from
/;wWilliamstcwn ‘to his house. Respondent was unable to reach

| quagtﬁr. .Eventually, Kantor communicated with respondent,  who

L

'~gﬁscheﬂu1ed an appointment to retrleve the files. Respondent

testified about the location and condition of the f11es~

.[Kantor] took us to the barn and garage and

showed us cabinets and boxes where the files
were, and just let us go through there and
attempt to locate the files.

-Quite a number of them were in disarray.

‘ . There was no order that I noticed they were

" % . in. We spent a considerable time rummaging
T through there looking for them.

Y. {T135-14 to 23.]

$5 ﬁes§6hden£ took the files to his office, whereupon they
-weré turfed over to Tom Farnoly, a court-appointed trustee. By,
;ihat tiﬁe; Kantor was in the throes of his ’ethics troubles.
V‘"iindeed;’in September 2002, he was served with the complaint in
fhé case that led to his three-month suspension. His failureitd
f&gsWer’the complaint caused the matter to proceed on a defaqlt

k»baéis; In the Matter of Philip Kantor, DRB 03-188 (September 15,

.f_2003)‘(slip op. at 1-3). In June 2004, Kantor was disbarred for,




“aﬁoﬁé‘ other reasons, abandonment of clients, including those

 *ﬁ_ r@iﬁtﬁéa by respondent. In re Kantor, supra, 180 N.J. 226

Kantor, DRB 03-294 (December 18,

In April 2001, respondent filed a workers' compensation
R claiﬁy;oﬁ"behalf of Frank Rush, who sustained injuries in an

‘f*fﬁapéogébile accident. Respondent also represented Rush in a

;%¥ -party”action against the owner and operator of the other

car.

v ﬁ$é first évidence of Kantor's involvement in the case is a
“yi,ﬂsiééfefwfidm’him to Gar&en State Disability, dated Juné 6, 2001.

"As noted earller, Kantor was assisting respondent in the

‘f?5handlqu°o£ some cases, including this one.
In late 2001 or edrly 2001, Kantor assumed full control and
reaponsibllity for the workers' compensation claim and the
ﬁ  ;{third-party action. No‘substltutlon of attorney was filed. Aé of

7-;March‘25, 2002, the date the workers' compensation matter was

llsted for trial, resandent remained the attorney of record.

As to: the thlrd-party action, Kantor allowed the statute o£~

;1imitations to explre. In the Matter of Philip Kantor, §_Egg }f

QRB 03 294 (December 18, 2003) (slip op. at 4). After Farnoly.

ftﬁﬁﬁ,over Kantor's flles, he was able to negotiate a settlement

10




an»ﬁuéh-s behalf.
Respondent could not recall if he had received. a fee in

‘nneetinn w1th the workers' compensation case. Although fees in

Juan and Juana Rodriguez, husband and wife,

'retained resP@ndent to represent them in a personal injury case

‘arising out of an automobile accident. In April 1998, respondent

filed a complalnt against Allstate, the driver of the other car,~

: gnd 1t51¥0wner‘ The Rodriquez case involved two claxms- the

in fa‘ Becember 1998 1letter to Mark Leonettl, Allstate's
‘V‘attorney, respondent told Leonetti, among other things,' that‘

e 5xantor was assistlng him in representing the Rodriguezes.

(Admitteély,f respondent and Kantor were handling the ' cases
Accordlng to respondent, however, he was no longer
,invnived in%the case when it was arbitrated, in September 2000.’

,The 1ast ltem‘of correspondence in the record is a letter from

“éna of the arbitrators to Kantor, dated April 25, 2001.

11




i f&hﬁ’ with the other cases that respondent transferred to

'éfiﬁﬁtor, there was no substitution of attorney or a fee

©agreement.

| iTheiﬁﬁébfaund no clear and convincing evidence of gross
;pﬁlﬁcé, pattern of neglect, ‘lack of diligence, imprOper
;isién of fees, and misrepresentation. The sole violation
oﬁﬁd ﬁ§s the absence of retainer agreements.

As to f.he diSinissed charges, the DEC concluded that the
”vxfégﬁiﬁoﬁy and exhibits clearly established that Kantor had

,fpdéﬁeisionﬁ of and control over the files at issue and that,

*’ihé#§£9ré} their disarray was solely attributable to him.

'ﬁoﬁQh 'the Rodriguez file was offered to the DEC to.

vkéﬁgﬁrqﬁekthe disorganization of all the files, the Rush and

,':iberd"fiiéskwere not presented to the DEC. Accordingly, the DEC

“ v7déé1ine& to infer from the state of the Rodriquez file that the

;igiles were in equal state of disarray and, moreover, that

ondént was responsible therefor.

4 ?; t;fh§ ito the allegation that respondent knew of Kantor's
 §£hi¢s5§f6blems when he transferred the files to him, the DEC
aqéﬁ%&ed.~respondent's testimony that, at the time, he had no
:épé¢ific knowledge of any ethics infractions committed by

uggﬁﬁgr;7‘

fﬁ~Similarly) the DEC found no evidence (1) that respondent

kf%a%}ed to act with reasonable diligence or grossly neglected the

12




before they 'were transferred to Kantor; (2) that the

_ clients had not agreed to Kantor's replacement as their

. attorney; (3) that respondent and Kantor shared fees in any of

‘lthek caéus;' and (4) that respondent "misrepresented who was
5;fxﬁpresenting,the clients."”

TheaDEC concluded, however, that the charge of failure to

preparéﬁret iner agreements had been sustained:

Respondent  acknowledged that the fee
. . agreements were warranted and should have
W - been prepared, however he was unable to
= " explain why they were not contained within
the files. Because respondent could not
" .produce any evidence that written fee
agreements had ever been prepared, we find
by clear and convincing evidence that
respondent violated R.P.C. 1.5(c) by failing
to execute proper fee agreements with regard

~ to Leroy Ford and Juan and Juana Rodriguez.

. (EPRI.J*

‘"vi;ThefﬁEd{recommended a reprimand,

| ‘?ollowing a de novo review of the record, we are satisfied

;}7 £££t thé DEC 's finding that respondent conduct was unethical is
qully supported by clear and convincing evidence. We agree, as
’f°we11, with the DEC's dismissal of the charged violations of RPC
:1 3, ggg 1 l(a), RPC 1.1(b), RPC 1.5(e), and RPC 8.4(c).

As to ‘the charged violations of RPC 1.3, RPC 1l.1(a), and

ggg 1 i(b), there is no evidence that, until late 2001 or early

*KH¥R refers to the hearing panel report.

13




'2002, when Kantor assumed full responsibility for the files, the

*e?acliehtéﬁhad*net been diligently and competently represented. The

aﬁgiarose_ months later, in the summer of 2002, when
,f{éégﬁbndeﬁt'e was no longer involved in  the clients’
‘lrgégesentafion; In fact, the only evidence purporting to shcw;
‘iﬁéﬁiéetéwas‘ the submission of a sample file (the Rodriguez
'fiifiie), preéumably offered to suggest that its-state of disarray
'feghoéld be Qeemed representative of thevcondiﬁion of the other

ffvéﬁb iiles. As the DEC correctly pointed out, however, the file.

”;%ﬁ&d éh&nged hands‘on a number of occasions after respondent had

A'ceased to represent the clients. We, therefore, agree with the
:DEC 8 dismissal of those RPCs.

Similarly, there is no clear and convincing evidence that

tKiﬁtor was not prbperly representing the clients during the time

‘T%»that ‘was helplng respondent W1th the cases (in fact,

‘d?respﬁndent testlfled that he had received positive feedback from

“w§teg§hej,cllents); that respondent did not ask and obtain the“”

7?éiiéat9",gensent to the permanent transfer of the files to
;\xinﬁéf:”thafﬁrespondent made "repeated misrepresentation(s] with’

,ﬁ@regard to who is representing these clients" (RPC 8.4(c)); that

" ‘he improperly shared fees with Kantor (REC 1.5(e)) (respondent
"‘*dld not recelve a fee in any of the present cases); and that he

ﬂeeknew @r‘should have known of Kantor's serious encounters with

14




the diét:iplinary system.’

"'In two instances, however, respondent's conduct was

°unethical: when he did not memorialize the fee arrangement in

?the‘nknsﬁ\ third-party action, as well as in the Ford and
'Qinodrigdéz” matters,‘ and when, before he transferred to Kantor
i?full ’ffﬂponsiblllty for the cases, he failed to obtain the
‘skclients'i‘ consent to limiting the scope of _his own
ltfrepreéentatlon, violations of RPC 1.5(c) and RPC 1.2(c),
‘respectively |

ggg 1.5(c) ;provides that "[a] contingent 1fee agreement
;hgli'be iﬁeriting and shall state the method by which the fee
‘;“igkt6~be’determined « . . " Yet, the three files contained no

such ‘a"‘\"‘reements, an omission that respondent was unable to. .

:explain,_y or ~justify. One would expect that, having been twice

f‘:}disclplined for failure to execute retainer agreements, |
| ’"reSpoﬁ“dén‘t wou'ld, ‘have paid special attention to that forrha‘li,ty
,‘,/requlred by the RPCs.

Also, under RPC 1.2(c) (scope of representation and

1a3.1acatian of authorlty between client and lawyer), respondent

ff"wasgoblxgated to explain to his clients, in detail, that his

Sy As noted above, by late 2001 or early 2002, Kantor's ethics
-:record .included only a reprimand, which did not involve his
represent,ation of clients but, rather, his conduct as an
individual. He misrepresented to a municipal court judge that
 his car had been insured at the time of an accident.

15




representation of their interests would be of a limited séope

ter Kantor'é initial involvement. The <clients retained
“yespondent's services, not Kantor's. To explain, as respondent
claimsdahqﬁéid; that Kantor would be assisting him in handling

,thé?%mtters~was insufficient; the clients had the right to know j

-7 . the extent of each attorney's responsibility' over the work

"ffperfdrmed.%and give their informed consent. For instance, did

'/:ffraspondént m31nta1n responsibility for supervising Kantor's

~“fwork? Would Kantor be in charge of discovery or other pre-trial
:1egal work and would respondent conduct the trial, lf one took
placg? Who would decide whether a settlement offer was suitable?

,fToﬁﬁmerély communicate to the clients that Kantor would be

“safheléiﬁgA in the handling of their matters, as respondent did,

kifudgeﬁ nbt‘gquafe'to full disclosure of the circumstances and to
' {ﬁhﬁ ﬁ‘aﬁéqu&te information and explanation" requirements of an
iﬁfdfméd éonsent. RPC 1.0(e).® We find, thus, that respondent :
,violated gg_c_ l.2(c), at least at the }time that he recruited
&éxantorjﬁfgébistance‘and before Kantor became solely responsible

“for‘the;éiiénts' representation.

. That rule ﬂeflnes informed consent as "the agreement by a

- person to a proposed course of conduct after the lawyer has
communicated -“adequate information and explanation about the
amaterial riska .of and reasonably available alternatives to the

roposed course of conduct."

16




Mereover, when a lawyer and client agree to some form of

" m:i*“hatlon on the nature of the work to be performed by the

r, that agreement should be in the writing. "Consent to
fibcape of representation under RPC 1.2 (c¢) should be
1uded .{\n a 'single, specifically tailored form of retainer
“ Qgiéeﬁenéiv Lerner v. Laufer, 359 N.J. Super. 201, 218-222

S (App Div.). Respondent did not do so.

'Althcugh“ the complaint did not specifically charge‘k
reﬁfndent with violating REC 1.2(c), that issue was fully

The record developed at the DEC hearing

fi»lfure to memorialize fee agreements ordinarily results in

an aiii:ﬁoh‘itilén.‘ See, e.g9., In the Matter of Louis W. Q"_Igildgegs‘,

g., DRB 02-395 (January 6, 2003); In the Matter of William J.
Brennan, DRB 03-101 (May 23, 2003); In_ the Matter of David |
'BRA 96-470 (June 6, 1997); and In the Matter of Miles

in, DRB 95-367 (June 3, 1996). Even when that conduct

is accompanied by other, non-serious ethics offenses,  an

“ admonition may 'be imposed. See, e.g., In_the Matter of Mar’;in'

£

_,,;epare a wrltten fee agreement, a violation of REC 1. 5(c),

A,nd” taklng an improper jurat, a violation of _13 ‘ 8.4(c)) and L_

17

DRB 02-166 (July 22, 2002) (admonition for fa:.lurevv =



DRB 02-041 (May 23, 2002)

'~(admnnition for attorney who failed to prepare a written

ainer agreement, grossly neglected a matter, lacked diligence

f1n¥the representation of the client's interests, and failed to
" communicate with the client; violations of REC 1.5(c), REC
1-1(;),Q§E§“1.3 and RPC 1.4(a), respectively). o
| i? For‘ respondent s two ethics transgressions an admonltlon
fwould have been sufficient, were it not for his ethics hlstory

'xﬁ(tw0‘§GMQn1tlons for failure to execute retainer agreements) and

7§is 6b§ious avérsion to documenting or reducing to writing

fgxmportant developments in his clients' cases. Not only did he

?not memorlalxze fee agreements in several lnstances (in the past

“{;,and in the present matter), but he did not obtain his clients'
,1ffwr1ttgn,* ;gformed consent to transferring their matters to
f%Kantor, aﬁd}did notknotify courts and adversaries of the change
“ !in> the representatlon. Although Kantor ﬁight have been the
N?'individual respon31ble for filing substitutions of attorney,‘
‘when respondent became aware of Kantor's inaction, he should
hqirg ensired their £iling.
pin‘light of the foregoing, we determine that a reprimand
;  ﬁ5ré appropriately addresses respondent's conduct, viewed in thé
cbﬁtexérbf his two prior admonitions for the same violations and

the above aggravating factors.

18




" Members Lolla and Wissinger would impose a censure. Member
o Bauqh dld not part1c;pate.
We further determine to require respondent to reimburse the{

Discxplinary' Oversight Committee for administrative costs and

\'actual empenses 1ncurred in the prosecution of this matter, as

yrovi&ed_in §& 1:20-17.

Disciplinary Review Board
William J. O'Shaughnessy, Chair

ianne K. DeCore
ief Counsel
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