IN THE MATTER OF
'AVROHOM BECKER

AN ATTORNEY AT LAW

SUPREME COURT OF NEW JERSEY
Disciplinary Review Board
Docket No. DRB 06-044

District Docket No. XIV-05-564E
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Decision

- Arqued: March 16, 2006

. Decided: ‘April 28, 2006

Richard J. Engelhardt appeared on behalf of <the. O0Office of
Attorney Ethics. _ | . 3

 A1 Respondent appeared pro se.

’ To»thé Honorable Chief Justice and Associate Justices of

the»Supreme‘Court of New Jersey.
~This matter was before us on a motion for reciprocal

discipline filed by the office of Attorney Ethics ("OAE"), based

“on rgépondent's three-month suspension in New York for violating

DR 1-102(A)(4), DR 1-102(A)(5), and DR 1-102(aA)(7). The first

two DRé correspond to New Jersey RPC 8.4(c) (conduct involving

(‘dishonesty, f#aud, deceit or misrepresentation) and RPC 8.4(d)




(condﬁct prejudicial to the administration of justice).' There
_,isq’no ggg»:that‘ corresponds to 23 1-102(A)(7) (conduct that
' édveréélykreflects on an attorney's fitness as a lawyer).

Respondent was admitted to the practice of law in New
iérée& in 1988, and in New York in 1989. He has no history of
discipline.

Respondent répresented Ruth Kurtz in a personal injhry‘
 ﬁa£te£ arising from a 1993 fall on a sidewalk and consequent
ankle fracture. Mrs. Kurtz died from cancer in 1994. Respondent
aidy ﬁOt,’learn of her death until 1997, after he received a
  ]$553060 ASettlement offer from the defendant, the City of New
'i“YofE (“ﬁhe City") and forwarded the proposal to Mrs. Kurtz. ‘Her‘
soﬁ; Samnei“Kurtz, cohtacted respondent and advised him that his
:parpnts had died and had left heirs.

f,\BeSppndent explained to Samuel that protracted ana costly

‘ estate’p:oceedings had to be initiated but, at Samuel's‘request;
 é§reed to proceed without going to court. Instead, he altered
" £he éettlement documents by removing Mrs. Kurtz' first name from
%thé captions and signature lines. Samuel signed his last name
.»on> eaéh doCument, had the signatures notarized, and returned
them-to'respondent. Respondent submitted the documents to the
’Ciéijithoutﬁdisclosing that Mré. Kurtz had died three years

~earlier.




In September 1998, the City issued a check in the amount of‘
$55,000, made payable‘ to Ruth Rurtz and respondent. Samuel
-iéndorsed the éheck by signing the name "Ruth Kurtz" on the back
‘éf tﬁe ‘check and respondent endorsed the check with his
N §ighaturé stamp. Respondent then deposited the check, took out
his attorhey fees, and turned the balance over to'Samuel, who -
’distriﬁuﬁed the funds to the rest of the Kurtz family.

”;/IPJ 6ctober 1998, respondent filed the required closing
statement ‘in the Kurtz matter with the Office of Court
‘,idmipistration, referring to Mrs. Kurtz in the present tense and
stating that she had been provided with her share of the
settlement funds. |
:‘In‘ January 2004, respondent informed the City of Mrs.
:Exurtz' ~death, when he filed a nunc pro tunc proceeding in
S&rroQéte Court ‘régarding the settlement funds, after having
‘}earned ffom New York disciplinary authorities, in late 2003,
£hét5ﬁe was under investigaﬁion. While respondent waited to see
: “ifi \the City objected or otherwise responded to the

‘éurrogate‘Court proceedings, he placed $55,000'of his own money
H‘,ih“§d account, in the event the City intended to rescind the

féettlement, Thekcity did not raise any objections or seek the

return of the $55,000 settlement.




In 'May 2004, the Departmental .Disciplinary Cominittee for
the uFirst Judicial Department of New York ("thé. New’ York
: Committée") filed a statement of charges against respondent,
éll’éginé ‘that he had violated DR 1-102(A)(4), DR 1-102(&)(5),
"and DR 1-102(A)(7). Respondent filed an answér that essentially
kadmittéd all of the allegations against him. |

k,Referee Frederic S. Berman presided over the New York
'heafiné in September 2004. The New York Committee sought a one-
year suspensi¢n. Respondent argued for a private reprimand,
ﬂbaéed dn'the mitigating factors he put forward, including his
k:;freQuént 259 QgggAwork; his deep remorse; his prior unbleﬁished
‘ record; 'his’ desire to accommodate his client without any
- ﬁangible ‘benefit to himself; his devotion to his immediate
!‘j fémiiy, consisting of his wife and ten children; his cooperation
wéith mthé court and disciplinary authorities; his deposit of
~$55;000‘of personal funds into an escrow account to protect his
*’decéased client;s family, in the event that the City sought the
réturh' of the settlement proceeds; and the introductioh of
’extensivebtestimony on his good character andrreputation.f The
' ?efgree yrecpmmended that réspondent_ receive a public censure,

comparable to New'Jersey's reprimand.

g’,Thé character testimony was offered by two sitting judges, a
‘rabbi, and three attorneys. Over thirty letters were submitted
in respondent's behalf.
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Before the hearing panel, the New York Committee again
sought a one-year suspension and respondent again argued for a
privater reprimand. The hearing panel considered a number of
mitigating factors, including respondent's lack of venal intent
or financial gain, his prior unblemished record, his pro bono
work,  his repﬁtation, his remorse, his cooperation with
disciplinary authorities, and his willingness to place his own
funds in a separate account, in case his client's settlement
with the City was rescinded. The hearing panel recommended that
the referee's report be affirmed in its entirety, including the
recommendation for a public censure.

The case proceeded to the Supreme Court of New York,
Appellate Division, First Judicial Department, which issued an
opinion in October 2005, imposing a three-month suspension,
effective November 10, 2005.

The OAE seeks the imposition of a three-month suspension.
The OAE noted that respondent advised it of this matter in
October 2005, shortly after the entry of the New York order.’
The OAE u;ged that any suspension imposed be retroactive to
November 10, 2005, the effective date of respondent's New York

suspension, because he certified to the OAE that he had not

|

? Respondent's letter states that he has not completed the
required continuing legal education courses and that he does not
practice law in New Jersey.




\ fA_review of the record‘does not reveal any conditions that
anid:féll within the ambit of subparagraphs () through (E).

  Re§poﬁdent is guilty of numerous instances of
/N‘nﬁSrepresenfation~in a single matter, includiﬁg‘his alteration
ofmﬁhe-éettlement docuﬁents by omitting his client's first name,
vgllowing his <client's son to sign the altered documents,
g éubmiﬁtigg the documents to the City without disclosing his
client‘s death; and . endorsing and 'depositing the settlement
- eheck.':

kahén attornejs are gquilty of lack of candor to a ttibunal,
 ai£hngh”suspensiohs are the most frequent sanctions, the range of

disciplinekis wide, varying from an admonition to a lengthy term

- of suspension.

" Angnitions and reprimands: In the Matter of Robin XK. Lord,
.»bﬁﬁ x61~256 (2001) (admonition where the attorney failed ﬁo
Nréveal her client’s real name to a municipal court judge wheﬂ
,her‘éliént:appeared in COuft using an alias, thus'resulting‘in\a;
}ibwé:‘senteﬁce because the court was not aware of the clieﬁt's
sigpificant history of motor vehicle infractions; in mitigétion,
 £he attorhey'disclosed her client’s real name to the municipal
court the day after the court appearance, whereupon the sentence

- was ~¢acated);~ In re ‘Whitmgre,y 117 N.J. 472 (1990) (reprimand'

where a municipal prosecutor failed to disclose to the court




that a pbliée officer whose testimony was critical to the
»prbsécution of a charge of driving while intoxicated
inten;ionaily left the Acburtroonl before the 'case was called,
resulting in the dismissal of the charge; attorney did not have"
JanQimprpper motive and "may not have clearly seen the distinct:
liﬁe £hat-must be drawn between his obligations fo the court and
his Eommitment to the State, on the one hénd, and,’on the other,

his,féelings of loyalty and respect for the police éfficers with
fwhbﬁ he dea1s cﬁ a regqular basis." Id. at 480); In_ re Mazeau,

~12é’V§4g; 244 (1991) (attorney reprimanded for failure to

3diéciose to a court his representation of a client in a prior
ﬁlaﬁsuit; Where tha£ representation would have been a factdr in
the‘vcourt's ruling on the‘ attorney’s motion to file a late

notice of tort claim);

| sﬁsggggions (three months): In_re Georgi, 180 N.J. 525‘
(2604) (attorney suspended for three months where he charged an
fexqessive contingent fee, made misrepresentations to his
:ad§érsary and to the court, counseled his' client to ’make
misrepfesehtations to the court, made loans to his client
| without complying with the required safeguards of RPC 1.8(a),
engéged}in a conflict of interest by arranging for one ciient to

‘l%nd. money to another c¢lient, made misrepresentations to the

Oﬁﬁ; and violated recordkeeping requireménts); In re Chasan, 154
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g;g;. 8 | (1998) (three-month suspension for attorney who
' ,distfibutéd a fee to himself after representing that he would
fnmihtain the fee in his trust account pending a cﬁspute with
Enqther attqrney over the division of the fee and then misled
' the court info believing that he had retained the fee in his
trust aécount; attorney misied his adversary also, failed to

retain fees in a separate account, and violated recordkeeping

Hreqniﬁemanﬁs); In re Mark, 132 N.J. 268 (1993) (three-month
- 'suspension for attorney who fabricated two letters and submitted

them to a trial court and to his adversary in a 1litigated

matter)f ;h‘gg Nortén and Kress, 128 N.J. 520 (1992) (both the
,jprosecﬁtor énd defense counsel were suspended for three months
”forfpermitting‘the dismissal of a drunk-driving charge; although
& the ‘attorneys represented to the municipal court that the
 'affestin§ offiéer did not wish to proceed with the case,'they
,failed;té'disclose that the reason for the dismissal Wasfthe
”gfficer's désire tokgive a "break" to someone who supported law’
eﬁfbrcement); In _re Kernan, 118 N.J. 361 (1990) (attorheyv
received a three-month suspension for failure to inform the
':;cburgf in his own matrimonial matter, that he had transferred
~pr¢perty to his mother for no consideration, and failure to
“amend his certification listing his assets; attorney had a prior -

‘private reprimand);




N Sugggnsions (six months): In re Forrest, 158 N.J. 429
~(1999) (attorney suspended for six months for failure to
- disclose the death of his client to the court, to his adversary,

‘ténd to an a:bitrator; the attorney’s motive was to obtain a

4§ersonél injury settlement); In re Eskin, 158 N.J. 259 (1999)
'(aixémbnth suspension on a motion for reciprocal discipliﬁe,
where ‘en‘ﬁattorney forged and falsely notarized his client's
’s»ign‘atureﬁ to »a, notice' of claim served after the statute of
limitations hed expired, and served a second notice of claim
L ¢containing a material misrepresentation); In re Jenkins, 151
>¥  g;g; 473 (1997) (six-month suspension imposed where the attorney
‘ﬁfote a decedent's name on a medical authorization form,
epresented‘it‘to a hospital, even though the individual had died
,e yeat earlier, and misrepresented his position in the matter);
f':ﬁ.rg Telsgh, 138 N.J. 47 (1994) (attorney suspended for six
elmoﬁths after he concealed a judge’'s docket entry dismissing his
eblientfs, divorce complaint, obtained a divorce judgment from
”anefhef judge;without disclosin§ that the first judge had denied
,théﬂ:equest, and denied his conduct to a third judge, Only»to‘
ladmit'fo‘this judge one week later that he had lied because he

~~was scared);
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 ‘f~ §g§gens;dn§ (ohé year or more): In re Cillo, 155 N.J. 599
n(1998) (oﬁe—Year suspension where, after misrepresenting to ak‘
*judgelfhat é’case had been settled and that no other attorney
ﬁbuld be appearing for a conferenée, the attorney obtéined a
jﬁdgé;s 'signature on an order dismissing thé action and
'diSbursing k§1l. escrow funds to his client; the attorney 'knéw
'that,_at' 1east;’one other lawyer would be appearing at the
‘eoﬁférence and that a trust agreement required that at least
”5500,000 of the escrow funds remain in reserve); and In re

'7”Kgggrgicg, 149 N.J. 346 (1997) (three-year suspension where

'attdrney,‘whbrhad been in an automobile accident, misrepresented
to the‘police, her lawyer, and a municipal court judge that her
babysitter had been operating her vehicle and presented false
éVidencé inkah attempt to falsely accuse the babysitter of her
(owp’wronédoing; two members of the Court voted for disbarment).
 kespondent's’miérepresentations were se:ious; repeated,‘andf
cléérly distinguishable from the admonition and reprimand cases; 
'wheréethe.udscqnduct was limited to a single instance (failure
td reveal a client's true name; failure to disclose absence of
kgritical police’ officer Qitness; failure to inform -court of
’5f§¥iprk»representation of a party). He engaged inr dishonesti
,(ccériduct‘ in several instances, including his alteration of the

| settlement documents, his submission of a misleading closing
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‘statemegt, and hiskdeposit of a settlement check made payable to

' a deceased client. His conduct warrants a term of suspension.

In determining the length of that suspension, we placed a

/‘éiéat“deal of weight on the mitigating factors. Highly
Sighiﬁicant was the lack of benefit to respondent from his

';actiohs.- In a similar matter, where an attorney failed to

disclose the death of a client, In re Forrest, supra, 158 N.J

429w(1999), the Court ordered a six-month suspension where the

- attorney stood to gain from his actions: the larger the

;gSettlement, the larger the attorney's fee. Here, respondent's

:motivatlen was the conclusion of a settlement already in place.

kBecause the Clty did not seek any refund of the $55,000, it is

1ike1y that Mrs. Kurtz' future pain and suffering played little

‘or no role in her recovery.’

In addition, unlike attorney Forrest, respondent has an

‘ ‘ﬁnblemished, disciplinary history, expressed remorse, and is

 deeply involved in pro bono activities.

' another. poiht we considered was that New York, where the

misconduct occurred, deemed a three-month suspension sufficient

‘discipline. : Considering that New York ‘'is the injured

‘jurisdiction 'and that respondent has not practiced in New

The nature of respondent's fee agreement with Mrs. Kurtz is

"unknown. It may or may not have been contingent on the outcome

of the case.
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Jéisei;' the term of suspension imposed in New York strongly
. suggests thét it is the most appropriate quantum of discipline;
We agree .with New York that a three-month suspension is the

.!fight~sanctibn in this matter.

'“'6ne more issue remains. The OAE urged that any suspension

‘imposéd be retroactive to November 10, 2005, the efféctivé date

of respondeht's New York suspension, in 1light of his

certification that he had not practiced in New Jersey during his

;sugpéhsion,’and wéuld‘not do so while this matter was pending.

We are aware that the Court does not take into account a

 fespoﬁdent's voluntary removal from the practice of law. "If in
thé‘fﬁture a respondent seeks to urge suspension from practice’
as‘é’relevént;mitigating factor, the suspension must be imposéd

yby order of the Court and not through the voluntary action of

the respdndent. Otherwise, the Court will be unable to assess

'}apd supervise the suspension." In re Farr, 115 N.J. 231, 238
‘(1989).’ Farr had not been suspended from the practice of law.
‘Héré; résppndent was suspended in New York. We, ‘therefore,

' believe that the three-month suspension in New Jersey Should bek
Fretroactive to the date of the New York suspension, November 10,

©2005.
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fWe*furthef determine to require respondent to reimburse the
_bisciplinary Oversight Committee for administrative costs.

Disciplinary Review Board
Mary J. Maudsley, Chair

N A

ulianne K. DeCore
CHief Counsel
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