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repximand flled by the District VII Ethics: COmmlttee (DEC)



| v'kegpoﬁde;t was admitted to the New Jersey bar in 1985. At
: the Bfelevant times, he maiﬁtained a law office in Hamilton
‘Township. | |
,in:ZObB,Vrespondent was reprimanded for gross neglect, lack
Q§ diiigéﬁbé; failure to communicate with hié client, failure ﬁo
prdetiy '¢é;iver ‘funds to a third party, failure to obey an
bbligéiion uﬁder the rules of a tribunal, falSe or‘ndsléading
@éoﬁhunicationjkébout the attorney, use of impioper lettérhead,'
condpét prejudicial to the administration of justice (failure to
bbéy two éourt“;rders requiring him to turn over funds), and
%ebgrdkeeping violations. In re Carlin, 176 N.J. 266 (2003).
:;This disciplinary'matter arises oﬁt of7respondent‘é service
;asttuéﬁée,dfa trust‘that was established for the purpose of.
J.fdndihg the @ollege, education of sisters Nicole and Jessica
'Mfilér. The complaint alleges that respondent violated REC 1.3
(lack of'diiigence), 5gg:1.4(a)‘and (b) (failure to communicate
 wi£h t§é‘tiﬁ§t‘béneficiaries and failure to explain the matter
td:aiiéw them to make informed decisions), RPC 1.5, presumably
(aj (ﬁnréasonéblg fee) and (b) (failuré to'comﬁunicate fee in
'viritir;g")i,_aggg 'ki.~7(a)(2) (conflict of interest), RBC 1.15(b)
(failﬁré £o‘prompt1y distrigute funds to the beneficiaries), RPC

1 1,15(d), (recordkeeping violations), and RPC 8.4(c) (conduct
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'fin%olulncfdishonesty, fraud, deceit, or misrepresentation). As?
to the last charge, the complalnt alleges that respondent (1)'
"performed self-serv;ng legal research and then charged the trust
"for his legal fees, notw1thstand1ng his agreement to serve'
v°\,without compensatlon, (2) charged the trust $1500 for accountlng
“~,services ~that were ' "bartered" by the accountant for the
’:equlvalent in 1ega1 services from respondent,’and (3) charqed
k~the trust for administrative fees that were never 1ncurred ‘
ﬁometime 1n 1994 or 1995, respondent represented Wllllam J.
Hulller in a domestlc v101ence and divorce matter 1nvolv1ng his

1! P

";Wif&, .Jean. 4»“Jean s = sister, Lynn Dan1ello,~ was. app01ntedu:

”Egiﬁfgﬁardian ‘ad litem for the Mlller. daughterss‘durlng the..«

:ﬁtproeeedmng;,
o In aanuary 1996 as part of tne divorce settlement, William
:nentered 1nto a trust for the beneflt of Je531ca and Nicole, who
ﬂwere flfteen and fourteen at the time. The | purpose ~5of‘ tne
f“trust was to pay for Jessica's and Nicole's "college orvpost
‘élhigh school educatlon expenses."” The trust, which was funded
f w1th $70 000, was to terminate when Nicole turned twenty~one, on .
k'iDecember vl7,7 2002. Each parent appolnted one trustee. qean

} caosefLynnipaniello and William chose respondent.




&hektrustees were to serve without compensation and were
given the Aright to resign and to designate a ‘sﬁccessor,
Moreq&er; upon written request, the trustees were required'ﬁo
"account to the Grantor and Beneficiaries as to all principal
and income receipts and disbursements and all changes of
investment." Apparentlj, the trustees were perﬁitted to eﬁgage
expertg) although the provision granting this power is
illegible.

The trust was opened with the purchase of some certificates
of deposit '(Cps), which rolled over either semi-annually or
annually;QTtLynn Dahiello initially maintained the  records and
i-mana;géd“éhe trust on‘a_day-to-day>basis.w ReSpbndent*s role was
limited to providing his signature, when required.

Thé'dealings~that Lynn and réspondent had with each other
were *contentious." | Their communications stopped just before
Jessica went to co;legé.

In August 1998, one month before Jessica began her freshman
yéér at Rider University, Lynn resigned as co-trustee.
Acbording'to respondent, William and Nicole had told hiﬁ’that
Lynn had‘“resigned due to "a very bad falling out” with her

s8ister, Jean.




kBésedy on’&his knowledge of partnership law, respondent

questioned, whether the trust v’could continue, upon the
krésignation? of the co-trustee. Respondenﬁ"and an attorney
 ;qdkéd gp,ﬁhe;térmsfof the agreement and recognized that some
~fe$éatdhv§n'the issue was required. Respondent then discussed
fhe‘”méiter with another attorhey. Because that attorney's
refaiﬁei ﬁasv$4600, :espondent decided that he doﬁid perform the
‘9rgéearéh for less than that amount. ‘As a trusteé} he believed
~that'wés the .best thing to do. Accordingly, he and’the first
‘&tﬁpﬁney’unde:took‘the task/and concluded ‘that respondent could
continue as sole trustee. |
,Ji,:ReSpéndeht' aidv not confer  with either Jessica éi' Nicole -
a?éut’ cdﬁductinq :the' research. They .were unaware of that
undér;aking, which took a day and a half to.vcomplete.
Resgéndént-did not create a record of those serviées.

w Laﬁei, ~respondént used this_ research to} resist Lynn's
'atﬁéﬁptéytovaépoint a successor. According to resp&ﬁdent, when
;tyﬂnvreéigﬁéd, in August 1998, she did not want to appoint a
SuééeSSor;” In'0ctobéf 1998, however, Lynn sent respondent a
'1et%é£/thréatening_to sue him, after he had declined her attempt
to ﬁamé'a suﬁdéséqr trustee; Respondent took the poéitiqn that,

becausegLynn‘had resigned, she lacked authority to appoint’ a




successor. According to respondent, he advised Lynn that she
had‘already cost the trust attorney fees and that, if she sued,
he would request that she pay the attorney.fees incurred in that
matter. ,’

Afﬁer Lynn resigned and turned over the books to
respondent, he kept the CDs intadt until Jessica started
college;‘in Séptember 1998, at whiéh time he took a portion of
her fuﬁds and placed them into a savings account so that funds
would be  available for disbursement. When tuition was due,
"resthdeht transferred the funds from the savings account into
his ﬁi‘uSt account and “wrote. a .check. . He did the same with
Ueésica's;hohihly allowance»and other expenses.

RBSpondént did mosﬁ of the accounting .work himself. -He
’usédAgis:trdét account as a clearing house so that he could keep
»‘frack”Of the funds that were transferred out of the holdings.
Later, he  used his business account "so that thére was é
| :édora."

Jessica testified that she first met re3pondént at his
‘office,njust before she went to college. She confirmed that the
trust paid for her tuition, room and board, and books at Rider

ﬂniversity,‘where she enrolled in September 1998. 1In addition,




lfihé'réceived'a‘Sloe monthly.allowancen’vDuring that time, she
. and respondent spoke on the telephone about once a month. |
| Upon enrollment,» Jessica mailed her tultlon, b;lls'tto‘
reSpondent‘-for payment and sent in her book receipts for
reimb3§8ement. nAbccrding to Jessica, respondent was not always
‘prompt in cdmplying w1th her requests for“payments. J=Fcr
"‘lexample, he d1d not always pay her college bills on time, which
resultedvin the assessment of late fees.. Sometlmes, Jesslca had
: to umet‘respondent at his house, the bank,~orlhis office to
‘persenally pick up her monthly spending allowance. Sometimes,
,respcndent ‘or his w1fe would brlng the check to her at Rlder.
‘Respondentis, testimony generally' mirrored .Jes51ca~s. He
 claime&,«howéuéf, that bills were paid . late as a result of her
déiafs. If Jessxca or Nicole suggested it, he wouldfsend the
“fehecﬁ‘euernight-nmll. The relatlonshxpewasLcordial,~"and it
| worked.ﬁi | | U |
| JES31ca i teStified about‘ her attempts to ontain’ an
eaccounting from reSpondent. ~On September 14, 1999, sheiwrote to
- resgondent and requested reimbursement for a book purchase in
‘*the‘amnunt;of'$401.29. In the same letter, she requested an
acccunéinc .forf”the "third 'time.t; She had ‘requested an

'aCCOuntlngefrom’respondent in late 1998, so that she wbuld know




"wﬁere [she]‘was at and [shé]vcould plan out wﬁether fshe would
be]_li&ingkah campus or whatnot with the monies that [she] had.?
Afterr "a céuple of requests," which presumably included her
Septéhber }f$999 letter, Jessica received "some sprt of
aﬁcduhtfﬂgﬁérfrom wrespondent. However, before she' finally
‘received the acéounﬁing, respondent eithef ignored hef requests
or said;th&t he was working on it.

‘Thegaééounting that respondent sent to JessiCé was set out
in a letter dated October 27, 1999, which included a $429 chéck
~ for her ?Eook expenses.” Because the accounting. aépeared
aécuré%e;to ﬁer at the time)‘sheAdiduthrask for another one.

o Page tﬁo of_:eSpondent!s Odtober 27, 1999*ietter reflected

a~$1000’paym$n£yfor attorney's fees. Jessica was‘hot aware that .
;lejal  séfyibés had been performed and did not kﬁow who had
)prdvid£§»£hem. The letter did not contain that iﬁformaﬁion, and
féspdndent,‘hgvef asked her if she wanted legal services
performed 'Mofeover, she never received a fee agreement from
him.fdff;efvices*perfOrmed on béhalf of the trust.

Although Jessica did -not kask respoﬁdent about the
'atto:ﬁeY‘s fees when she received the accounting, she did ask
| "himylaté}fylﬂéttold her that the fees were incufred'as\a result

of her aunt's resignation as co-trustee. She did not understand




wﬁenﬁﬁﬁat meant;fbut she did not“telk to‘reénondent qrnher’aunt
_about ‘it. o
) On October“‘zs, 1999, reeponoent sent an accounting‘ to
NicoLe. In his letter, respondent stated, . amongvotner;things,
;that ;“SI”OOO 00 from your account was applled to a totall
:attorney s fee b111 of $2, 000.00 for legal serv1ces necessxtated
: by' ‘the resignatmn ‘of the Co-Trustee.'f. ‘ S:.mllar language was‘
'7“conta1ned in the letter to Jessica.
| Nicole, who was not yet in college 1n 1999, did not’;
;riremember haﬁlng received respondent s October 28 1999rietterl'
fIn October 1999, Nicole was unaware that. reSpondent had prov;ded
‘«fand“'billed the trust for. legal services. She recelved no -
*Q[fnformetion about the hourly rate or the nature of the serv1ces.
 As of the date of the DEC hearlng, Nicole still did not know
' éwhat 1ega1 servxces respondent had provided to the trust or why}
14they were necessary
Reepondent testlfled that he wrote the October 1999 letters
to each benef1c1ary and prov1ded them with an accountlng, 1nl
’HrQQpénse to Jessica’'s September request. Respondent estlmated
"thet‘&itnegook'<him five hours per beneficiary ;ﬁoA;cdmplete"the"

‘7aceountinge.



Less than “a year later, on August 24, 2000, respondent
provided ,to  Nicole and her parents a "first draft of an
accountipg of the principal, income, disbursements and the net
schadulé‘ and summary of the Nicole and Jessica Miller Trust
| achﬁnt," which was prepared by accountant Andrew Kennedy.
RestnHent had received "an Internet sort of solicitation" from
Kennedy and, in rpsponée,'had contacted him to see if he could
"construct a trust accounting that didn't look 1like my
accopnting’mfrOm the year prior that ran on sort of like a
.narfativefform." ”Based on the trust provision that permitted
=theféngagement of experts, respondent believed that; as trustee, .
fuhe.;‘hadT the ”authority‘ to . retain . Kennedy ‘without the
beneficiaries' approval. Kennedy charged $500 for his services.

5uting Kénnedy's review of the records, he saw that
rrespondent héd not taken any fee for respondent's setvices to
the trusﬁ; Kennédy advised respbndent that he was permitted to
take certain expenses and that a reasonable amount would be $100
’per year pér‘truét, which would represent "usual administratiﬁe
;.costé,“ such as mail, banking charges, secretarial services.
Respondent elected to charge $50 per beneficiary.

’ Kennedy's 2000 accounting reflected, per beneficiary, a

January 5, 1999 disbursement for $1000 to respondent for "legal
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fees" :and an A‘ugust 31, 2000 disbursement of $250 to Kennedy for
"accounting fee;'? The accounting did not reflect a charge for
~ administrative expenses.

‘”‘Je’ss‘ica _di'd not testify about the August 2000 letter and
aceouﬁtihg, pﬁeéﬁmably because it was not sent to her. However,
Nicole r‘iecyalle_d lieving received the letter and accounting, which
she merely ‘sfkil:tmed'. Nicole also had a conversation with her
‘parents '}about,w, the letter, but she remembered only that Kennedy's
name 'l'tiadf come up. She did not know what he had done for the
tx‘ﬁ;t; |

‘Nicole ktes“tified that she ernirolled in a W‘Florida ‘junior
co"lie%ge' in’ 2000 at age. nineteen.!  Nicole sent | bills: to
reépondent for pveymenkt.\ Other than "a couple” of late tuition
ipﬁaymenfs} ph"ere were no problems with payments. She did not
"~'r‘emember if she was chafged late fees.  Moreover, the late
,ipayments did not affect her ablllty to take the courses for

zwhz.ch she had reglstered. According to N-lcole, respondent

always had sufficlent time to pay the bills promptly.

o1t aippears from the record that Nicole may have begun
‘ college in ‘January 2001. 1In late December 2000, respondent paid
S a Jum.or ‘college tuition bill for "Spring 2001."
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Niccle coﬁiunicated with respondent by telephone when
_tﬁition was due, which was about every four monthé, She did not
have' any troublé contacting him. Respondent always made an
' éffbrt to _answer her questions. Most of the chedks’ that
reéépndeﬁtissuedvto Nicole were drawn on his buéiness account.

Accordinéyﬁo.respondent, before Nicole went to college, he
did not~cdmmunicate with her "very much." When she went to
college, they communicated about every month or so, usually by
ﬁelephone. Both girls had his cell phone number. They called
him aftér business hours.

- Respondenf described himself as "like. an uncle"” to them.
~‘Fof example, on one occasibn,.Nicole-asked for money when she
= was‘inrRidgewcod, visiting a boyfriend. ‘Initially, reépondent
déclined her request because he did not believe if was
,education-related. However, when Nicole told him that she
néedéd the ﬁoney to get back to Florida;“respondent drove sixty
'milestto take the money to her.

';Og another occasion, Nicole wanted $5000 for a new car, but
respbhdeﬁt authorized only $3000. He eventually convinced her
théﬁ}ybecausé inSufance rates were lower in Florida, she could
buy a trustworthy car for $3000 and have money lefﬁover for

- insurance.

12




TJessiCaprtestified that, in her final year or college,
respondent¥as;i9ted'her and Nicole in the preparation‘of a loan
.‘4agreement between the 51sters with reSpect to trust monies.

fJesaica had exhausted her funds, and Nicole agreed~to lend her
',some money eo that she could flnlsh school. Jessica and Nicole
'~’met respondent at hlS office, at which time he prepared a 1oan
agreement _between- the two. Prior to the execution of the
‘“aéreement;arespondent did not inform the sisters that they could
. have“separate dounsel.z Jessica has,repaid the loan. :
Nlcole recalled that respondent prepared the agreement at
fJessica s request. She .and her\ 51ster met h1m somewhere,
JlrreVLewed the'terms,‘and-51qned it. Before they met w1th him to
sign the papers, Jessica and Nicole'already‘had agreed to the’
ﬁhptransactlon.f Nicole stated that the meetlng was not at ‘a 1aw
| offlce andlthat the agreement already had been drafted when she
arrlved |

Accordlng to Nlcole, respondent‘ said’ nbthingk to her or
»Jessica about whether the loan was a good idea or not or the
‘pluses oramanuses of "doing thls." Respondent never sald that a

loan‘coﬁldpnot be made between the sisters in the absence of a

o ? The complaint did not charge respondent wmth a confllct of
) Lnterest for having prepared this agreement.
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document "she' did not know why a document was required, and
,'réépon&entvsuggested the document without explanation. ‘AlthOugh
*Nicole‘:ea& the;document, she did not question its terﬁs.

| For £is\part, respondent explained that, during”Jessica's
:iast.sémééiér at college, she had run out of money; her parents
had noné“fb‘give her.’ The sistérs conferred and contacted him
“about “ﬁhéir’;ﬁiah. He discussed the matter with them and
"dt@fted sort of a bare bones sort of agreement.”  He then
téviewedbihe'ag;eement with an attorney at the firm where he
wbrkedj{at the time, and they worked together to draft “"an
:apgfbpriaté.qgréemént.“

Reépcndent did not charge thé:trust'foﬁ the'prepafation~of .
'thejagreement. :He stated that he was acting as a trustee, not-
aéﬁ'é lawyér. He believed a documept was necessary for the
protectianjéf“the_trﬁst and the beneficiaries.

Oon Déchﬁer_17, 2002, Nicole turned twenty-one. At that
7tim§, she did not know how much money remained in the trust.
’She“beliéved, héwever, that it was between $20,000 and $25,000,
;aa she hadkéttended college for only iwo'years, and the car had
cést'$3000.~’Nicole had not kept a running account of what had

been spent.
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A few weeks after her birthday, Nlcole asked reSpendent for o

‘the balance of the funds.- He told her that he would send her a
.lcheck for $21 000, which was the  account balance. zAhout‘two

;months later, on March 6, 2003; respondent sent"Nicole'a dheck
“1,Lav»tnat amount;  However, Nicole did not believe  that this

%accuratelf‘reoresented the balance. |

In July 2003, respondent sent NlCOle another 'check for

33000; 'She did . not remember whether the second check ‘had been

:»sent in response to her request for the rest of the money.
e:rAlthcugh Nicble had asked for an accountlng, she rece%ved none
d;with either disbursement. - |
’ﬁ*eskjt&r:Nicole received the $3000° check, sbe-stili 5e1ieved
| ;.tﬁat#&she had .not received all of the funds.' On July 30, 2003,
t"g”‘she filed a’ grrevance against respondent, at LYﬂn'svSuQQestion.
n Although Je351ca and Nicole dlscussed the flllng of a
grlevaﬁce,r Jesslea did ‘not 51gnr’it."‘ Indeed, after her
7‘;,graduation, in 2062, Jessica had no further contact with

: re%pondent.
Respondent claimed that Nicole had, at one time,~triedrto
::fdhpe”(h;m,into giving her money to which she was not;entitled
H;Ly,‘he;believed,‘"doublevregister[ing]"ior failing to report to

him.,that she had received a scholarship "or something along
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those lines." He said that he "caught her on it and called her
on‘it in writinq." Accordingly, nhen Nicole sent him the letter
stating‘that‘she was twenty-one and that she wantéd the money
due‘hér;Ahe became suspicinus because, at that age, she should
ha%é‘been a‘sophomore in college. He, therefore, asked her to
supply him with a copy of her driver's license.

Respondent claimed that he did not receive a copy of
Nicole‘s.license “for some while."” Moreover, at the time, he
was just starting hisvown practice, and he "didn't have enough
time as the trustee on this trust to give them the final
agéﬁunting;f' He, thus, sent her $21,000»and, later, $3000. He
. redeived.nef gnievance while he was in the process of preparing
hig own accounting. He did not make the final $1210 payment
because he "froze everything and did nothing new for fear that I
might bé making a miss step [sic]."

Aften the grievance was filed(~ respondent hired Anthony
Scalcione t0'nomp1ete the-acqounting. Scalcione was not a CPA,
although he had a background in accounting. Scalcione was an
electniéian Whn later obfained an electrical engineering degree
kénd an MBA. As of the date of'respondent's testimony, Scalcione

was studying for a Ph.D. in business.
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i&doﬁding to respoﬁdent,*3calcione did accounting.work *for
éﬁjleastfé~ébﬁp1e of businesses." Respondent stated that he
would havé&required Scalcione's accounting serviées even in the
\.abﬁenée of:a grievance.

‘,W£¢h‘respondént hired Scalcione,vhe told Scalcione about
’thé’gfieVagce and explained that he required the accounting "to
_hopefullygvbid,an/ethics complaint.” Respondent also assured
“Scalcione :that “he would be paid, ’although the amount of the
cambenSAtidn' was not predetermined.  Although respondent
mﬁiﬁtaiﬁéd ihat Scalcione had spent a ldt of time'preparing the
“aéébuntinﬁ ~and ﬁltimately. charged $1500, Scalcione did not
:;jér6§ide féspondent;withgdocumentat10n~to support .that bill.

f»‘f‘Resﬁéndept"téétified'that he had .obtained the apptbval(ofj
k0ffice Qf ‘A£totney Ethics (OAE) ,investigétor‘ Chfistopher
',SpéAdiné gndfOAE Deputy Ethics Counsel Janice Richte?\tO'felease
SleO to Scéicioné; However, when respondent informed Scalcione
th&t théﬁbhgj'was évailabie for paymenﬁ, Sdaicibne requeSted
'tha£ réspohdent pérform futuré legal’services‘for him, instead
‘of vpéjing' himfA$1500. Respondent agreed to the arrangement
ﬂ;becauée ﬁe Was'5short of money at [the] time."  Bater,
respehdeht.pérformed "[1]ots" of legal services for Scalcione.

' He represented Scalcione's daughter in a municipal court matter,
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andfhe assistedlScalcione in some litigation with his daﬁghter's;
boyfriend and a lawn service. Respondent did hot bill Scalcione
for these services. Instead, he charged the trust $1500 for
Scaléioné’s services.

On this toﬁic, JeSsica testified that, when she received a
November 3, 2003 1et£er from respondent with the final
accdunting, she QUestioned a few line items, which included *"a
lot of4fFederal' Express charges, obviouély for overnighting
monies that had been late,” a charge for Andrew Kennedy aﬁd
Anthony Scéicione, a $100 administrative.expense, and ﬁileage.
‘Jessicaldid not-believeﬁthatvshershould"have been required to
-paysﬁthe ‘overnight ° charges,:’because:xrespondent was  late in
_ coﬁplying;with her‘prompt'reéuests for ‘payments.

The -accounting was not accompanied by- any docﬁmentation,
and Jessica didfnot fequesi any. She did not ask respondent to
identifyrscélcibne, although she believed that she was told that
the chargé 'fpr Scalcione represented | accounting fees.

~Reé§ondent ‘never asked Jessica if he could take an
Adminiatrétive\ fee and nevér sought her consent to hire an
accountaht to examine the trust's records.

Nicole testified that, shortly after. she received the

accounting; she and Jessica met with respondent to review it.
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N:l.ccvle dJ.d rmt iipdef:stan_d the ’accour‘x'ting -and eou‘ld not fig'ﬁre
- out how much jmoney was left in her account ;» resbohdent
eﬁyiﬁiﬁed vthe ac:countinkg“ to her as best he could..

., “Nicolek* recalled askihg respondent ‘about the admin’i-st‘rative
e ”’eyicpe\'ns“es , ‘but: did not remember if she had | asked him ebout the

, Sy"ZOVOO' "K“.J}’.C."'fees. She did not know the purpose of those fees
"a’n&il‘.did %no’t conSent to the expenditure. She aiso did not ‘know
"'&hoz Anthony Scalcibne v)as, what he did, hov}; he was paid, or
iwhether he was pa:.d at all. |
| N:Lcole did ‘not recall if she had. talked to respondent :
"p-the;z'-«eafter, .- even though she was  dissatisfied with 'the
gé:ﬁc_ounting;  As of ‘the date of the DEC hearing, Nicole still
‘ ,i believed tﬁat she‘: had not reteived all of the money she was dte.
Niédle. could not remember when she first a‘ske‘d, reséondent
| | foﬁ‘«an "Z"‘accountiné. Although her’ grievance‘ states that she ‘and

Jess:.ca had asked for it in October 1998 "that was an error

because Nicole had not yet gone to college. Nicele did not

; beliaeve that she requested an accounting unt:.l the trust ‘was

,,yfsupposed to “end. She could not recall whether respondent had

g.wen her any information about the trust prior to 2003.
‘f' Jesslca and Nicole viewed respondent s role dlfferently.

Upon examinatlon by the DEC panel chair, Jessica stated that she
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thbﬁQhéjof, and referred to, respondent as her attorney. She
did not believe that respondent ‘had charged her for the
rprépéritiéhfof’the loan agreement. HShe did not know whether
':esgondent~héd‘éharged:the trust.

'Nicolé,finyturn, referred to respondent by his first néme
and described him as an acquaintance. She did not consider him
to be-hér lawyer, but thought of him as a trustee. | |
Aé ‘to ' re§pondent's recordkeeping violations, OAE
iﬁﬁéstigator Christopher Spedding testified that the OAE  had
é¢ﬁédﬁ£ed‘ a"démand; audit because respondent's reply to the
'grievahéé had been inadequate. The audit took place .on October
-,23}1-2003;'4 fsbedding réviewed respondent's trust account and
foundlina' overdrafts or shortages.. . There was nb three-way
-iebo;ciliation, however. Respondent did not have a ledger card
vi fbf‘ﬁhekﬁiller trust.

| Spedging requested‘ from- respondent 'a three-way
reconciiiagiOn ‘with iedger cards and bank statéﬁents és of
fségtémberf2003. He also requested some bank stateménts that he
~§id not see~d;riﬁg.the audit. Follow-up requests were’made on
Octoﬁe{‘ 31'” November 21 and 24, ‘and Decémber 10, 2003.
%ﬁéévpon’de'nt did not provide the documentation. On January 5,

2004,"Speddinq ‘scheduled a demand audit fdr'January 21, 2004.
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ihégraﬁditf was ~poetponed‘ to January 30, and then February 4;

2004. |

"dA;oirhej second audit, on February 4, 2004, respondent

| 1b£§dﬁéed‘ﬁorewreéords on the Miller trust, includingrihdividual
‘ehebksjihdﬁdeposits. The next day, Spedding wrote to respondeht
fand reqpested five items related to the trust. On fébruarj?23,
v2004; speddlngrrgave respondent forty-flve days to~~produce

““querteriy reconciiiations, client ledger sheets, and janhale.

Renpondent did not comply with that request.‘

On, &ay 5 2004, the OAE faxed to. respondent a copy of

Spe&ding s February 23, 2004 letter;. in-.a further attempt to

ﬂ the reconclllatlons. 'That effort ‘was unevailing,_ As of
L the date of the DEC hearlng,'respondentﬂhed hotzcomplied witﬁ
the OAE s requests for the reconcillatlons. |
A The GAE handled the recordkeeplng v1olatlons and the Mlller

d grievance separately. The recordkeeplngﬁv1olatlons-were llmlted
to respondent' faxlure ‘to produce a three-way reconc:Ll:Lat:Loh, ,
desplte the OAE'S multlple requests.

The parties stipulated . that . $1210 should have remained in
the trust account.

Attorney Robert Vort testlfled on ‘respondent’ s behalfr “He

has known reSpondent since 1992, when they shared offices w1th1n
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a suite. That‘arrangement lasted until 1998. Since then, Vort
and respondent have continuéd to communicate by phone throughout
the week and on weekends.

Accordihg_to Vort, respondent has an excellent reputation
for honesty'_énd truthfulness, as well as law—abiding conduct
within the legal and judicial community. If Vort ever needed a
lawyei, he would "feel free” to retain respondent. He
persbnaily described respondent as "honest as the‘day is long."

Respondentl agreed that, as trustee, he owed a fiduciary
.duty to the Miller‘children. He assertédf howevér, that his
fperéohélalife was in chaos when hemahted»as&trustee.' His wife
~-hdd: rheumatoid arthritis,.and"his son was diagnosed with autism.
Thé: rlattef. problem required  forty .hours. of- therépy per week,
which was not covered by insurénce, and which cost $60,000 in
1996; 'Théreéfter, the therapy cost $10,000 to $12,000 per year,
in addition to the private schooling the child received.

In 1998, when the trust was created, respondent's family
had to move from Scotch Plains to Robﬁinsville to be closer to
the:;ébn's schoél, in Princeton, given his wife's medical
cpnditidn. Respondent maintained his practice in Hackensack.
“He described the toll that the family's health problems had

taken on him and on the marriage:
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, My office was in Hackensack through
early 2001. And eventually the marital
stresses were very difficult. Most days I
would work all day, come home, help put
Kevin to bed. And on weekends Henrietta
. would take this aggressive drug,
. methotrexate. And she would be out for the
- weekend and I would be basically full-time
mom and dad all the time.
. We' re now separated and I have Kevin
'half the time. And I've told people this is
a break for me even though economically it's
not. But it's a break for me just to have
- him half the time.
 [T186-11 to 23.1°
kWiih' raépéct to the recordkeeping  violations, respondent
" ‘explained that, in the spring of .2004, at Spedding's and
Riéhterhs7réquest,'he had taken the Miller v. Millerkfile,to a
’meétihg withrthem. The discussions at that meetingwweré limited
to»ythéf‘Miller' divorce and the Miller trust. There was no
‘mention of respohdent's attorney trust account balance.
Respéndent reviewed his trust accounts with Speddlng in
"respcndent s office. He showed him and Richter the handwritten
| records~that-he kept. He claimed that, until the day of the DEC
héarihg;,hefhad no idea that he was not in compliance with the

recordkeeping Trules. According to respondent, he had told

‘1,3 “T“ refers to the transcript of the January 5, 2006
: hearing '
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Spedding that he did not understand the three-way reconciliation
process and had requested information on it. Spedding had sent -
him some materials, but he still did not understand the process.
At that point, he had given the information’ to a CPA iwho, a
couple nf weeks later, had said £hat he wnuld be able to prepare
&hat was requiéed. To the best of respondent's knowledge, his
;rust account‘balances are currently reconciled wiﬁh his‘ledger
‘sheets. . |

The'DEC‘qoncluded that respondent had violated RPC 1.15(b),

. RPC 1.15(d), and RPC 8.4(c). As a preliminary matter, the DEC

};observedr Ehat ‘respondent. was a. trustee, ;and, as such,  -owed
ave'sfiﬁ-ica and Nicole a fiduciary duty. .. Reépondént acknowledged
this obliQatinn.‘ Nevertheless, his position before the DEC was
that, bécadse he owed the sisters no duty as an attorney, the
‘Ruleg of Professional Conduct did not apply to his conduct.

' After a iengthy recitation of the law underlying attorney-
client reiatiénships, the DEC concluded that respondent's
"general performance as the trustee — in communicating with the
benéficiaries,fin providing accountings, in distributing fnnds -
was done in the context of an attorney-client relationship with
}the beneficiaries." Nevertheless, iaccording to the DEC, RPC

1.15(b), RBEC 1.15(d), and RPC 8.4(c) “are implicated regardless
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" of <whethér§ an attorney-client relationship exists." ‘The DEC
 continued:

-[T]he circumstances show that [respondent] -
. 'played a role as a lawyer on at least two
rélevant occasions. First, whenn he provided

legal work to the Trust in 1998 or 1999, he
had an attorney-client relationship with the
Trust (or with himself as trustee). Second,
when - [respondent] drafted and advised
- Jessica and Nicole about the loan agreement
i October 2001, he had an attorney-client
relationship with one or both of them. RPC
1.5 (Fees) and REC 1.7(a)(2) (Conflict of
*Interest) are implicated in both of these
- ‘circumstances.

'[m?na 1

The BEC rejected respondent s argument that- the grlevanceg

(ﬁs{7{ld be more apprOprlately characterized as a c1vil clalm.‘

:The.ﬂDEC nated ‘that "a fiduciary has an: affirmetlve duty to - -
disclose all material facts to his pr1nc1pa1 and a failure to
tdzsclose ‘can constltute fraud." Slmllarly, REC 8. 4(c)‘"broadly
' forblds a 1awyer in any aspect of his or her llfe to 'engage ‘in
eapndnct“" involv1ng dlshonesty, | fraud, ‘deceit or
Qnﬁereﬁtesentation '" Thus, the‘DEC reasone&,f”{a] 1aWyer whoeie
4gu11ty of a- fraudulent fallure to  disclose in performng ‘his

‘*fiduciary duties as a trustee squarely 1mpllcates RPC 8 4(c)

* HPR refers to the hearing panel report.
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The 'bEC féund no violation of RPC 1.3 and RPC 1.4(b)
- because "the general management of the Trust did not involve an
'attornejeclien£  relationship between [reséondent] and the
‘beneficiaries;" moreover, both beneficiaries teétified that they
wére ;:egulariy' in contact with feSpondent, who also was
5 availab1e to'them. The DEC noted that, although the evidence
establishedfthaé\respondent sometimes made payments late, it was
~ not clear ' whether that’vwas due to his conduct or - the
 beneficiéries'.

: With{reépect to respondent's delay in providing the final

ac&bubting;; the DEC found that, because his "performance of

}4geﬁéraldTrust activities were [sic]' not-in the context. of an. .

'-fattarney%c;ient’relationship, his'deIaYSﬁiﬁ;fuliy.distributing.
rghé'Trus£ funds to Nicole Miller fbllowing her 21** birthday did
’n&i céhstitute a lack of promptness and diligence in violation

of RPC ;.3."

"'Thé' DEC concluded that respondent violated RPC 1.15(b)
 vwhen,“§fterNicdle's twgnty-first birthday, he delayed payment
of /the funds ‘remaining in the trust. According to the DEC,
‘théfe  was né excuse for respondent's failure to pay the
%remaining $1210 on the ground that he "froze"'the°acc6unt upon

" the filing of the grievance.
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As to the,:charges arising out of respondent's d.‘i.sbur}seznents
H for attorney 8 fees, accounting fees ,’ and a‘dminis‘trative fee“s,&l
E tha DEC concluded that he violated RPC 8.4(c) when he falled to
T dJ.sclose to the benef1c1ar1es that he had paJ.d himself fees for
legal work. ‘The DEC found that the true purpose of respondent s
.research was to ‘support hls resistance to Lynn s attempt to
. appomt a successor trustee, and that the "legal quest:.on he
/ressarched was - therefore an issue.of his own mak:x.ng

'rhe DEC. found that respondent's ill mot:.ve was compounded‘

L ‘by his t‘az.lure to ‘“dlsclose promptly or fully the nature of the

p.‘c!wrges, ~ 1nasmuch as a year had gone by before he had dlSClOSed FIRE

H the - 52090 fee. In addltlon, the DEC questloned .whether the fee
«:;w;was J:easenable, insofar as respondent dld not prepare a written ‘
bill, tﬁime sheets ; or produce any work product.
On the other hand, the DEC found that respondent did not
engage m a - confllct of 1nterest in conducting the research.
Aocording to the DEC, "[t]lhat [respondent] wore both the hat of
1 ‘ths Trustee and the hat of a lawyer for the Trust does not by
:’Z’J.tself prove a conflict of interest. The ev:.dence offered at
e the hearmg did not clearly establish a confliot. "
‘Simllarly", the DEC concluded that respondent d1d not

v:.olatsm 1.5(b), because a new client was not 1nvolved.
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’ﬁéspondent ’was the trustee-client and the lawyer, and,
therefore,’there could not have been any misunderstanding as to
the fees and serviées. }Mofeover, the DEC found that respondent
~did not‘havé to obtain the beneficiarieé' consent to conduct the
rgsearCh! because, as truétee, he héd the power to hire énd
éompenSate attorneys.

In light of its finding that respondent violated RPC 8.4(c)
and that ‘"thé legal work done by [respondent] was not truly
necessary to §erve tﬁe “interests of thé Trust and
beneficiérigs," the DEC determined that he should reimburse the .
‘Tfﬁst.forkthef$2000-feés taken.

U With .respect to the  Ioan agreément,vbetween Jessica and.
" Nicole, the DEC found that respondent ’did"notv éngage in a
.c0nf1ict of interest beCausg "the evidence did not clearly
establish that [he] was in fact répresenting both Jessica and
* Nicole in the léan agreement (especially in liqht of Nicole's
| testimpny'vthat she never consideréd. him her attorney)." | In
addition, the DEC concluded that respondent did not violate RPC
1.5(b) because he did not charge a fee for his services.’
With respect to the $600 in administrative fees to the
Ttust, the DEC found that, while the amount was‘modeét and the

practiCe may be "common," the charge simply "cannot be squared
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‘ﬁith his7ag£éemént to serve as trustee 'without ¢ompensation.'"
Motégyer, the fees were not taken until the final accounting in
2003;, Aécbrdinq,to the DEC, respondent's failure to disclose
;tﬁé>fées Lntil the accounting that was prepared as the result of
. ‘the ~§rievéhéé ﬁ:learly‘ | shows an intent to hide these charges
fr6m vthe beneficiaries." ’The DEC concluded that respondent
avidlated~322 8.4(c). i£ recommended that the money be returned
| to the trgst and distributed to the‘beneficiaries.
jWith~regardvto Kennedy's services, the DEC found that the
-4termé 0f thewtrust agreement permitted respondent, as trustee,
’t0¥ﬁhire an "accbﬁntant }without; the beneficiaries' approval.
 ~§¢¢§:dinqu, thé‘bﬁéifopnd.that;réspondentxdid néﬁ imé#operly
‘sretainvana»paykkenhedy to prepare the 2000 accounting, ‘The. DEC
 was‘naf concerned\by the absence of a bill, a check represgnting
/ paymentg;andﬁdocumenﬁation showing payment. The’DEC ob@erved
#ha%,~_while thése factors may have éohstituted recordkeeping
viblafidns; fhé&.ﬁere not violations of RPC 8.4(c).
The [DEC» déscribed respdndentfs "barter" arrangement with
‘ SCalcibnewfas~ "a glaring éxample of [respondent]’'s cavalier
‘;hépfoach to his responsibilities as a trustee.” In this regard,
,thé'”DEc  first remarked that i£ ’was questionable whether

vg5¢ESpdn§eﬁt had hired Scalcione for the benefit of the trust or
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for the purpose of replying to the grievance. Second,
Scalcione's fee seemed disproportionately high, given that (a)
Kennedy had dohe an accounting for $500, (b) there had been few
disﬁributions, (c)uScalcione needed only to update the Kennedy
,,acceuntinq} and (d) Scalcibne was not an accountant. According
to the DEC, réspbndent lacked the statutory authority to hire
Scalcione, and, moreover, Scalcione's qualifications were
" a;;ubtful "

ThewDEC conéluded that respondent violated ggg 8.4(c) when

fhe- entered into the transaction with Scalcione and failed to
.””aédurately”’disciose ~it." © Accordingly, it recommended that
. respondent reimburse the $1500 fee to the trust.
.~Fihal_1y,‘ the ' DEC -concluded that respondent violated RPC
' l.lskd) for two reasons. First, he failed to reconcile his
béoks‘on at least a monthly basis and to reiain records of the
reConqiliations,'in violation of R. 1:21—6(c)(1)(H).‘ Second, he
faiied,to maintain records showing payments to individuals not
withinvhis regular employ; that is, Kennedy and Scalcione, in
violation of R. 1:21-6(c)(1)(F).

With respect to the appropriate form of discipline, the DEC

stated:
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Under all the circumstances, the Panel
recommends that [respondent ] receive a
REPRIMAND, and that  as additional
- conditions, [respondent] be required (1) to
reimburse to the Trust the amounts listed -
below; (2) to distribute the balance of the
Trust to the beneficiaries within two weeks
. of the final disposition of the Complaint;
and (3) to submit to quarterly accountings
~of his trust and business accounts ‘to the
OAE for a period of two years. \

ﬂsﬁtd fees, the Panel recommends that as a
condition to 'a Reprimand, [respondent]
;reimburse the Trust the following:

$2,000.00 in legal fees
charged by [respondent]

~$§ 600.00 in administrative
fees charged by [respondent]
$1,500.00 in fees for Anthony
Scalc1one s serv1ces

'"Tm,s 84, 100 should be added to the $1,210
;;remglnlng in the Trust, for a total balance
-of $5,310 to be distributed between the two

: ' ‘beneficiaries in accordance with their

respective shares. These recommended
reimbursements are to resolve fee disputes
"and are not a fine for any violations of the
Rules of Professional Conduct.

[HERI6.]

Following a de novo review of the record, we are .satisfied

_that the DEC's finding that respondent’s conduct was unethical

is fully supported by clear and convincing evidence.

1.15(a),

‘coffébtlyg‘concluded that respondent violated REC 1.15(b),

“The DEC

and RPC 8.4(c). The DEC also correctly concluded that
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| respéﬁﬁent:did not violate RPC 1.5(b) and RPC 1.7(a)(2) with

respect'té the ldah agreement. Although the complaint did not
Charge;these rules based upon respondent's prepafation of the
loan iagreeﬁent, the DEC heard tes£imony on the subject.
However, we are unable to agree with the DEé's 'finding. that
responaeﬁt did not violate ggg 1.3 and RPC 1.4.

1?hat respondent's conduct as trustee was controlled by the -

Rules of Profegsional Conduct is unquestionable. As the DEC

. observed, respondent was a lawyer who also happened to be a
' trustee. "An attorney serving as a trustee is held to. the same

- high standards as an attorney who is representing a client.” In

i

;g*fg;eig;;‘,nna 93-404 (March 21, 1994) (slip op. . at 13).
»'Indeed,,ﬁ{cjbnduct by an attorney which engenders disrespect for

’ tﬁeyiaw calls for disciplinary~action even in the total absence

bf\an,éttbrney/client relationship." In _re Carlsen, 17 N.J. 338

(1955) (citing In_re Howell, 10 N.J. 139 (1952)).  Thus,

attorneys must conform their conduct to the high standards of

the profession even if their activities are not related to the

jcpréctice”of law. In re Genser, 15 N.J. 600, 606 (1954). Accord

DRB 05-237 (December 21,2005) (slip op. at 22

n.7): Accordingly, attorneys who act as fiduciaries are within
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JtheAVréacheoofriany applicable RPC. ﬁere, ‘respondent niolated‘
%)several of those rules.
- Respondent v1olated RPC 1. 15(b) when he falled to termlnate

;the trust on December 17, 2002, and ‘failed to dlstribute all
t %funds*ﬂue. "ng 1.15(b) provides that "a lawye: shall promptly '

' deliver to}‘the client or  third person any funds or other
pfoperty,lthat'othe client ‘or third person is entitled to
p#recéivek*"in 1#Agé Dreier, supra, 138 N.J. 45v(1994),tbRB 93-
‘w404» (March 21, '1994) (elip op. at 8), ‘the Supreﬂe Court

%concluded that an attorney/trustee violated RPC 1 15(b) when he

°\~zfailedr,to; release ‘certain trust- funds after . the trust - had

tterminated.fg Resbdndent, ’too,‘ v1olated that 'rule ~by' not
iprovidlnq Nicole» w1th any - money from. the trust until almost
three months after it had terminated, . by delaying the ‘next
;"payment aﬁother four months, and by failing a;together to pay
’J;the remaxning $1210 due her. |

we find respondent s explanation for delaylng payment upon
Vkuxcble 'g tWEnty-flrst blrthday dev01d of credibility. He

"claimed that he was not certain that Nicole had, 'in fact, turned

”:twenty-one, when she wrote to him a few weeks after the event.

Accordingly, he asked her for proof. Yet, the record contalns

;an october 17, 2002 letter from reSpondent to Nicole, in whlch
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he wrote: | "Please supply me with a copy‘ of your birth
certificate aﬂd your drivers |[sic] 1license at your earliest
’cénveﬁience.' Iflook forward to winding-up the Trust affairs on
' or,ébout Decembef 17, 2002." Thus, in October 2002, respondent
‘waS‘Well aﬁare that Nicplé's birthday w;s’on December 17, 2002.
In addition; he was well aware that the trust would terminate on
that date. |
| The other evidence that detracts notably from respondent's
credibility is his claim that, after Nicole attempted to
terminate the trust, he requested a' copy of her driver's
_?licenée,  Seeause -she had attempted: tovlﬂdupe" him previously.
The evidence 6ffered in ,Suppbrtﬂ of;{this claim, however,:
: consistédz_ofl two letters betweéen -fesﬁdndent and Jessica, not
Nicolé.'

 Unlike the DEC, we find that respondent ran afoul of REC
1.3 and &ng 1.4(a) in the performance of his trustee
reéponsibilitieé. Articlé VIII of tﬁe,trust agreement required
reSpondeﬁt'to aécount to the beneficiaries upon wfitten request.
;The DEC goxreCtly found that it was not clear whether or when
Jessica had made any request for an accounting prior to
September 1999. However, respondent cleérly violated RPC 1.3

when he failed to provide a final accounting until almost a year
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after‘thé trust_had terminated ahd more than three months after
a grievance had been filed against him. ‘Moreover, he also
“ vio1ated RPC 1.4(a) insofar as he failed to providé Nicole with
ihﬁormation pertaining to the amount of the balance that
‘rémainéd'in’the trust upon its termination.

yg‘we»qdhéur, however, with the DEC's finding that iespondent
did not vidlgte RPC 1.5(b) or RPC 1.7(a)(2)3when he performed
~ legal reséanoh"and. collected a $2000 fee for those services.

‘33:14f23(1) granfs a fiduciary, "in the exercise of

\900d fai§h7and reasonable discretion," the power to "employ and
/dompgbséée;attofneysszr services-rende:édﬁto.ﬁhe . « o trust."”
f Indeéd,“.ﬁrgétees "rare ‘entitled - to thé:.advice  and help' of
,counselftin the performance of .their - duties.'" Mears v.

Addonizio, 336 N.J. Super. 474, 480 (App. Div. 2001) (quoting

&hﬁs;,rgspondent had the authority to conduct legal research,‘so
~  long»as he did so in good faith and with reasonable discretion.
,f Ey the same token, as the DEC correctly found, it was not a

conflict of vinterest for respondent to conduct  the legal

v - research and, because he was the attorney and the trﬁstee, there

was no need for a fee agreement. We, therefore, dismiss the

 ‘charded violations of RPC 1.5(b) or REC 1.7(a)(2).
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We find also that respondent did not violate RPC 1.4(a)
when he conducted the legal research. The complaint suggests
ﬁhét this violation resulted from respondent's failure to obtain
authorizatipn for the research from either Jessica and Nicole or
their parents. However, N.J.S.A. 3B:14-23(l) does not require a
‘trustee to obtain anyone's permis;ion before employing‘a lawyer.
The trustee need only exercise good faith and reasonable
discretion.

NotWithstandiﬁqythese principles, "a trustee has 'no right
‘to subject the trust fund‘unnecessarily to charges for counsel
~'and, aitarney's .feés.'" Mg§£§;  supra, 336 at 480 (quoting
‘ol 'e."v.‘_Executors‘ ofv Holcombe, 13 N.J. Eq. 413, 415 (Ch.
V»1861). Respbndént claimed. :that he conducted the research

-because he Qﬁestioned whether the trust could continue if a co-
v trustee"fesignéd and did not appoint a  successor. His
quéstioning of the viability of the trust was not unreasonable
because the instrument was vague as to whether a successor had
tb be appdinted prior to or upon the resignation of one of thé
trustees. Moreove:, it was not unreasonable for.respondent to
‘conclude that he could conduct the research at a less expensive

rate. Although the Complaint charged that the $2000 flat fee
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was unreaéonable, the :reCO:d contains‘ no evideooe in this
‘regard.
We are also unable to agree with the DEC's conclusion that
\respondent. violated RPC 8.4(c) by conductlng the-~research‘ to
"reeist‘Lynn 8 attempt to appoint a successor and by failing:to

disclose the»chafges for a year. ReSpondent's questioning the

impact of Lynn s res1gnat10n upon the trust was reasonable.
Accordlng to respondent, when ‘Lynn first resigned, in August
1998, shevdad not appoint a successor. :Responaent then did’some
'reéeEroﬁ to determine if the trust could continue with only‘one
'wx'trﬁétee; W.TWO: months »afte: Ljnn resigned, she attempted:<ta,
*eppoznt a successor. At that tlme, respondent confronted her
Vtwith the results of his 'research. - No..testimoﬂy“or: other
“evidence refutesk these facts. Therefote;_ we cannot conclude
,.thét respondent performed the research ytoj keep ‘Lynﬁ} from
‘éppoihtiﬂéfa'successor. »
- We flnd, however, that respondent sought to conceal that he
had done the legal research, when he submltted the @ctober 1999
» eccountinq. ~ In the accountlng letter to each‘ beneflclary,
feSpoodeﬁtfetated that $1000 from each eccount Was’applied to a
“!totei,ettorney's fee bill of $2000 for "services neoessitetedkby

"ﬁﬁélresiénetion of the Co-Trustee.". He did not identify the
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 pr6vider udf _the services, ~although he 1later correctéd that
omission ‘when, in August 2000, he identified himself as the
jééovi&ér;” We»cbnclude that, although respondent was permitted
Vtoffrovi&evlegal services to the trust under the circumstances,
he concealed ﬁis identity form the beneficiaries, in violation
‘of RPC 8'\.:4'(’&:).

. The éomplaini: charges that respondent also violated RPC

*8,4(0)‘?heﬁ he made the barter arraﬁgement with Scalcione but
charged~the trﬁst $1500 for Scalcione's services, took $600 in
héqministrati§e expenses,'and failed to pay the $1,210;10 balance
*}tq*Nicqlé;
. . As:-a matter. of law, .all ‘of .the: accounting fees were
jimproper;thhe DEC justified £he.payment-of KEnnedyjs $500 fee
On’the'giound that N.J.S.A. 3B:14-23(x) permits a fiduciary to
retainkaﬁ éccodntant to prepare an accounting. We cannot concur
With‘tbé’DEC”s\réasoning for several reasons;

"'g.J',gg;.A, 3B:14-23(x) did not take effect until March 24,
’2663. Kénnédyfwas_retained in the summer of 2000. Prior to the
statute's effective date, a trust could not be charged for the
éervicés of‘»aﬁ accountant to prepare an accéunt because an

accouﬁting was "'the responsibility of the fiduciary.'" Mears,
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g_p;g 336 ,g Suger. at 482 (quoting In re Trust of Brown, 213
g{_g’_,__ﬁggg_;_,_ 489, 494 (Law Div. 1986)). | |
KfIn;addltion,‘even after March 2003, the statuue,permits a
tfiduciaryfto retain ano‘compensate an accountent to prepare an
'*accountingtoniy,if the accounting is "not the uSual,,customary
gor‘routineIService[] provided by the fiduciary’in light of the
,andﬁﬁrevendcekill of the fiduciary.® :N;Q;S.A. 3B:14-23(x). The
*‘ZdOﬁ‘ eccountiﬁg reflected only two: dieburSeﬁents on Nicole's
‘ibeﬁalf; é&ﬁe”twénty—eight disbursements made on Jessica's behalf
u ﬁér§eﬁé£uing other than routine. Thus, the etatutofy provision .
f;permitting “the employment of an accountant still could not
etjustafy Kennedy 8 retention. -
Nevertheless, respondent’'s retention of Kennedy cannot be-
,cousidered; a violationk of RPC 3.4(¢5. There was nothing
V?deceitful or &ishouest_about it.’ ﬁowever, the money should be .
” repaid to the ‘trust. As seen below, this reimbutsemeut is one
;&of the requlrements that we determine to impose on respondent.
On the Other hand, respondent did not act 1mproperly when
he took taklng $600 in "admlnlstrat1Ve expenses." Although he
&ragrged to serve without compensat;on and deducted kactual

expenSes‘thet were incurred, such as overnight mail charges, it -
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was not unré;sonable for him to charge a small administrativé
fee to thé trust to cover his overhead. |

Unquestionably, however, respondent violated RPC 8.4(c)
wﬁeh he hired Scalcione and charged the trust $1500 for
Scalcioneﬂs services. Not only was respondent not permitted to
delegaté‘hisGduty to prepare an accounting, but he had his own
interests ianind-when he did so.

Respondent testified that he hired Scalcione as a result of
the grievanée, although he claimed that he would have required
Séalcidﬁe‘é services even if a grievance had not beeﬁ filed.
- The impnoériety‘here is that the trust.paid-$1500 to benefit

'regpondeht. ‘Scalcione prepared the #ccounting for respondent;
- not for theg trust; Respondéﬂt- was required to prepére, the
ac¢ounting‘himself, as part of his duties. Scalcione charged
$i500 for the accounting. Instead of monetary. compensation,
however, ‘Scalciqne opted for the teceipt of legal services,
'which!réépﬁndeﬁt eventually provided.

If respondent had proVided the legal services to Scalcione
in exéhangeifor the accouhting‘work, all would have been well.
There wouid ! have been an ’;ven exchange between them.
Respondent, however, paid himself $1500 from the trust. At the

trust's expense, respondent obtained reimbursement for the legal
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<s§é‘r‘vi.ce"s.that he performed for Scalcione. Respondent's "barter"
; :arranqement , which was no barter arrangement at all, was
'dlshonest because the trust paid for services that respondent
had agreed to perform in exchange for Scalcione's accounting.
‘It was also deceitful because the final account:.ng reflected a
$1500 payment to Scalcione, rather than respondent, thereby
| 'lesd:.ng ‘anyone to believe that Scalcione's wqu was for the
benefit of the trust when, in fact, it was for the benefit of
g raspos'dent . |
la'rh’e‘ final count of the complaint charged respondent with
reberakee’ging‘ violatibhs. -Spedd-ing testified that respondent .
; '-ziever" pro'iided the - OAE  with three-way reconc:.l:.atlons.'.
‘,Respondent s professed ignorance- as to- what ‘they are and as to
‘whether they were ‘d'one is unconvincing.  The 4requ1rement 15 VVVVV
: vs'imple to uﬁderstand and, with littlekjeffort, easy to satisfy.
~/Tﬁus,. respondent violated RPC 1.15(d).

In/ sMary, ‘'we conclude that respondent violated RPC 1.3,
___g 1. 4(a), RPC 1.15(b), REC 1.15(d), and REC 8. 4(c) |

There remains the quantum of discipline to be 1mposed for
res;fp;cndentfs \vlolatlonys. Reprimands are typlcally J._mposed upon
at’torne‘ys“whe ;ieceive their clients. In re Rosenthal, 177 N.J.

606 (2003) (in addition to other ethics v'iolations, attorney
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violated RPC 8.4(c) when he supplied client #ith a fictitious
docket number for the purpose of substantiating his false claim
that he had filed'a complaint on the client's behalf; because
mattér was\a defaul£ and attorney had an ethics history, a six-
month suspension was imposed); In_ re Weintraub, 171 N.J. 78
(2002) (in ‘addition to other acts of misconduct, attorney
violated REC 8.4(c) when he engaged in deceitful ‘conduct for the
purpose of manipulating his client into paying attorney's
personal bills; six-month suspension imposed‘due fo "prolonged
nature of the misconduct"); In.re 'Ga'§g_e_f, 149 N.J. 20 (1997)
(attofney” feprimanded for. fabricating a “court order for the
purpose,‘df misleading his client. into belie&ing that' ‘he had
filed'h“léﬁ§dit dn the client's behalf);xand In re Dreier, 94
E;Q;‘396 (1983) (attorney publicly reprimanded for supplying a
false docket number to his client for the purpose of misleading
the client into believing that he had filed a lawsuit on thek
?Elient's; behalf). Like the attorneys in these cases,
respondent's final accounting mislead the beneficiaries into
\believipg that Scalcione had performed services for the benefit
of‘the trust and that the trust had paid Scalcione for those .

services.
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‘Admonitions or reprimands are the general~ meésure‘ of
~dis¢ipiine for violations of RPC 1.15(b) and ng‘l.is(d), See,
g__g_,_, In re Ortelere, Docket No. 03-3‘77 (DRB f‘e‘bru&fy~~ 1v1,, 2004‘)"
‘ '(éttéxney admbnishea for failure to promptiy déliver balanceyéf!
seﬁtiemeﬁf proceeds to client after her mediéal bills were
'p-a'id)n;ﬂ’ In re Lustig, Docket No. 02-053 (DRB Aéril ~i9; 20402')
,(adﬁnnition imposed uponv attorney whd; for thrée—and-a-half
v'ygars, held;in his trust account $4800 eafmarked for thé*payment
| of a clieﬁt‘s outsﬁandiné hospital bill);‘andvlg re Dorian, 176
;,E&QL;124 (2003) (reprimand imposed upon attorney who failéd to
ﬁse escrowéd' funds to satisfy medical liéns:-and failed fo -
fcooperéfe_with‘disciplihary authoritiéé)¢ 

AS‘,gaseﬂ,lawf demonstrates, réSpondent‘s “violation;tof. RPC
8}4(c) alone?réquiresAa'reprimand, rAlthodgh réspondentvlater
corrected his‘ deceit, he initially . concealed from the
benefiCiaries that he was the attorney who performed‘%he‘legal>
‘séfviéesfon behalf of the trust. Réspondent also miérefrésented
to thé béneficiéfies the propriety of having échuhtants prepare
écéoﬁhtings  and - charging the trust for "the work. :Mpre.
trdéﬁling,'howéver, was respondeﬁt'é‘taking $1500 from the trust
for'himséif;'but claiming that the money was paid to Scalcione

‘for his "accounting" services to the trust, when, in ’fact,
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kresPondent‘had agreed to ekchange Séalcione's services for his
own. In this regard,'his conduct was aimed at self-benefit.
fﬁié arrahgement with Scalcione permitted him to be paid by the
tfust, wiihout the beneficiaries' knowledge, for the legal
‘services that ﬁé had bartered with the electrician.

In fashioning the appropriate discipline for this
respondent, we congider the naturé of respondent's conduct, his
motivation, as well as his disciplinafy history. We note that
that this ‘is not thé firgst time that he has exhibited gross
neglect, “lack of diligence, failure to communicate with a
‘ciient,_failure to promptly -deliver funds,uand failure to comply
With'»thé #ecofdkeeping rules. : As stated- earliér, in 2003,
respondent -was (feprimandedA-for*:theée »ahd .other violations in
three}client matters. In re Carlin, supra, 176 N.J. 266.

| Thé‘mitigating factors that respondent advanced should nbt
sérve to’reducé the level of discipline ordinarily imposed for
ﬁhe samefsort of‘conéuct as that displayed by respondent. This
,is ’not‘ the first time that he has offe;ed in mitigation hié
'fgmiIY’s“health and his own personal problems. He did that in
the 2003‘c;se, causing us to determine that a reprimand should
'be imposéﬁ; rather than a suspension. The testimony there

kestablished, that, although reépondent had been treated by a
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therapist ‘:refer’red by the Lawyers' Assistancé”* Program, he
‘skfto:pp‘e‘d\ ghat treatment in December 2000, due to the provider's
yzzizf‘elocagtiOn. ,Because respondent'’'s formér therapist believed tha£
: respondent would benefit from continued therapy,‘ he predictecz ;
| thata gti:'sfi:;*nsion' would be “countei:producti’ve to 'reéﬁohdent's
treatmentand ﬁarmful to his recovery." ‘At the jethi;;:s‘ he‘arin‘g,‘
which-ltv’ookﬁiace | in April 2002,  respondent testified "i:hat he
would resume treatment with another professional whom hg' had
“*'recef;‘éfa:ly;,,cbﬁtagted. Here, the testimcny sug’ggsts quite strongly -
‘:t’;haﬁ‘,‘ ;d[e's.p‘itéf his promise, respondent did- not continue wiith/
g therapyaﬁter | December 2000..
Wenote ‘that additional  mitigating factors in thé, previéus
" matter iné;uded respondént's ‘admission of wrongdoing, expres’sion‘
B "”Of, r_e,morée;;‘f_,ar'{d the absence of personal ’gain. These factors 'a"re
not fprése'«nt: here.
- I;n“_lig‘ht‘ of the seriousness of respondent's infractions,
hs,s prior feprimand, and‘i‘:he‘ absence o‘f mitigating factors, we
. determine to. impose a censure. In addition, we | require him;
w;lthin Bixty daiy's’of the date of this decision, to (1) feimburse
"i’-the | trust in the amount of $4000 for the 'aécounting and
a,titﬂrneyi"s f‘vées,_ (2) distribute these fun’gis” to J’ess'icav ‘and

.,fu_icolé, (3)‘ ‘release to Nicole the $1210 that he should have
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distributed to her on December 17, 2002, and (4) comply with the

OAE's demand for three-way reconciliations.

Chair O'Shaughnessy and Member Wissinger voted to impoée a-

reprimand. Members Baugh and Boylan did not participate.

We further require respondent to reimburse the Disciplinary

Oversight Committee for administrative costs.
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