SUPREME COURT OF NEW JERSEY .
Disciplinary Review Board
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District Docket No. XIV~03-510E

iIN‘THE’MATTER OF
JEFF GOLDSHITH |

AN ATTORNEY AT LAW
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 “Arghed- November 16, 2006

k"fﬁeclded'<knecember 19, 2006

Lee A» GrOﬁlkOWSkl appeared on behalf of the Office of Attorney .
Ethics. - . p

»Reéponéena appeared pro se.

. 7Po the Honorable Chief Justice and Aesoeiate JUStieee of
. the Supreme Ceurt of New Jersey.

; This_ematter~ came before us on a recommendation for.
ptdiséiplipe‘(cehsnre) filed by the District IIA Ethics Committee
(“DEC”). The complaint alleged that respondent grossly neglected

~ an estate ‘matter. We determine to impose a reprimand.

‘; Res“pndent was admitted to the New Jersey bar in 1984. On
March 15, 1994, respondent received a private reprimand for
ugross n glect, lack of diligence, and failure to communicate

w1th a llent.‘On October 7, 2002, he received an admonition




N
for: (a)‘ pr;éC£icing law for a seven-month period, ih 1999 and’
2000,"'wh’ilte iﬁe‘ligiblek to do so for failure to pay the ahnﬁal
aSses‘s'ment’ to. the New Jersey Lawyers' Fund for Client
Erotect'ion;;' ahd (b) failing to comply with a dive;:sionary
agreemeni; e}‘ntered' pﬁrsuant to R. 1:20-3(i)(2)(B)(1i)

The Eomplainti charged respondent with violations of REC
1.1(a) (;‘gréss neglect), RPC 1.3 (lack of‘dili‘gence), ‘B.,_PQ 1.4(a)
‘(“f,ailure‘ to kcomunicate with client), RPC 1.15(b) (f'ailu‘re“to
pmmp’tly‘rdeli:ver funds to a client or third party),' and 311(;
’“?3.4kc) (kﬁdwingly disobeying a court order). |
B In h:“Ls’ answer to the ethics complaint, and again at the DEC
~‘hea1‘:in’g:, respondent admitted his misconduct in this matter. As a
\ r{e‘sult, the"DEC hearing, which was brief , was larg,e\l;v limiéed to
mxtigatlon . |

"‘~0n ;I‘#Tcir'ember 20, 1991, respondent's fri'enkd‘;'k Dréw Foster,
‘f;executed“his last will and testament énd named respondent the

' exé‘cutor of the estate. Foster died on March 27, 2000. On Ai)ril
13, 2000, th’e‘ will was admitted to probate;and respondent wask
‘aﬁéointedr» exe&ui:pr . | |

The estate was not complex, consisting pri_marilyk of
Foster's house and nine investment ‘accounts. Notwithstanding the
Vu’nc','ompliéate’c‘i nature of the assets, during the first nineteen

i

months of his administration of the estate respondent made no




| dist;ibuticns"to: beneficiaries, although funds were availéb;e
fo: ‘that purpose. In fact, the investment accoﬁnts contained
ff almpét »;$500,000, which was ready for disbursement to
x‘béhéficiaiieé.
' The other asset, the house, was sold on September 25, 2000,
- for $237,00G. At ‘closing, respondent received a $21,599.12 check
from £heﬂ\bu§ers, representing the proceeds of sale due the
:estétey‘néspchdgnt never negotiated that check, nor~obtainea an
inhefitanée tax,waiver for the transaction, Which wés required
béfﬁfethhe ‘reléase of an additional $§0,000 escrowed by the
fkbUyerSf, &fﬁorney. As a result, $91,000 of estate funds lay
ﬁdormanf, néither'kdistributed to6 beneficiaries nor earning
intérest fﬁf‘the estate. |

jrkegpondent also ignored his obligation to file certain
'?ébﬁaﬁékl&bCumeﬂts: a) Foster's staté and federal income tax
réturﬁsﬁ fér 1999 and 2000; b) the estate's 2000 New ‘Jersey ‘
‘1aher1tance ‘tax return; c) estate tax returns for 1999 and 2000;
~and d)‘requésts for extensions of. time to file tax returns for
’lFoster and the estate for 1999 and 2000.

Respgndent admitted that he ignored the beneficiaries'

'ﬁnﬁerous’requesés for information about’the status of the case,

vincluding letters, facsimiies, telephone calls and ‘office




’ visits,~~all seeking his cooperation in moving the estate
;  f6rward, )
As a result of respondent's inaction, Foster's brother, a
béhefiéiagy, was compelled to file an action seeking
krespdndent's removal as executor. Respondent was properly sined
Vwifh thé,complaiﬁt, but failed to file an answer. Theréfore, a
.default jﬁdeent. was entered against him. In the ‘interinu an
wordéf was entered on May 17, 2002, requiring an accounting, the
~turnéVer of'estate records to a new executor, and the return of
 execut6r Cbmmissions. Respondent admitte& that he did not héed
‘the court order, but pointed out that he had not taken an
té#ecutor!s‘ commission and had turned over some incomplete
récords in August 2002. |
“ ("0n‘Jgne 3, 2003; the court entered a final judgment against
:res’pon’daritwin the amount of $401,645.02. As of the date of the

,vhearing& respondent had not paid the judgment, citing financial

~© reasons.

éfhe‘DEC r&ised another issue in its proceedings, dealing
’i with reséondenﬁ's rgcordkeeping practices. The OAE had conducted
ganaaﬁdittof respondent'sytrust and business accounts for.ZQQO
: thréﬁgﬁ 2003.  The OAE investigator, Christopher Spedding,
‘ancluded that respondent had not haintained proper receipts and

disbursements journals, and had commingled personal and trust




»

fuhds; Spedding's findings are contained in a January 14; 2004
’inﬁestigative repbrt. For unknown reasons, the complaiﬁt did not
 charge respondent with recordkeeping violations. Therefdre,
respondent did not address the recordkeeping issue’kin his
,'énswér.

:vfépedding testified briefly at the DECl hearing that ﬁhe
*,aﬁd;t’@adifevealed no misappropriation of trust account funds,
bufi had"exposed recordkeeping violations. Respéndént was
qﬁeétiéneé ahoui some aspects of the estate matter, but“was not
asked‘to addreszthekrecordkeeping allegations. As a result, the
rébofd*befbré us does not contain reSpdndent‘s position on the
fgéordkéépihg“violationsat issue.

Resﬁqnﬁént’»offered several mitigating factors for his
miscqndﬁct (iiéted in his answer undef the heading "Affirmative
‘Defénsés“), namely, personal and family tragedies that beset him
jyduri'n’gb, the time in gquestion. Specifically, respondent suffered
 froﬁ é'\débilitating back condition 'in 1993, and underwent
sﬁrge‘ry in 1994. That same year, his mother suffered a heart
”;a££ack;VInT1995, respohdgnt's sister was diagnosed with ovarian
cancer.‘Shevdied in 1997. Meanwhile, according-to re5pondeht, he
and his ‘longtime law partner had an "acrimonious" parting.

‘As a result of these stressful events, in ;995 respondent

‘sought help from a clinical psychologist, Eliezer Mayer, Psy.D.




:,'A¢§ofdinQ’i%o réspondent, Mayer found that’ he suffered‘vfrom
dépression; Resbondent has been treating with Mayer at least
weekly e§é§i51nce. |
Niﬁetéen’months after Foster's death, réspondent lost two
friéndsi;n;thelzool World‘Trade Center attack, deepening his
| dgp#éssi&h éhd rendering him unable to attend to " his law
w_préctiée;‘nayer suggested that he limit his law practice to less
stressful matters. Therefore, respondent #oluntarily limited his
,I;practiéévto real estate, municipal, and non-litigated commercial
 m3tt¢f3" |
o Finally,’respondent stated that he had retained a part-timé
waSSisténtx.tq help him with organizational, secretarial, and
; bdokkﬁeﬁin§ functions.
Thé Dﬁdifound respondent guilty of violating RPC 1l.1l(a),
REC 1.3,?,. REC 1.4(a), RRC 1.15(b), and REC 3.4(c). However, the
: panel'glso found that respondent violatedb"the gggs,concérning
 attoiney‘business‘and é?ust;accounts" (presumably R. 1:21-6 and
ggé iJlS(d)), noting ‘that +the complaint had not ‘charged
regpondéht with recordkeeping violations. Specifically, the DEC
found that ‘respondent had not maintained proper receipts and
diSbursngﬁﬁs journals, had commingled personal “and escrow
funds, ﬁadknet performed required reconciliations of his trust

account, and had not kept deposit slips for the trust account.




ThémDECArecommended a censure, with the further condition§

of a?oné—yea? proctorship and proof of fitness to practice law.
‘ﬁpon a'ggﬂggzgvreview of the record, we are éatisfied‘that
,’the _DEC“s Lcénclusion‘ that respondent was gquilty of unethical
 §6nduct }su;ﬁpported by clear and éonvincing evidence.
,_Respondent's conduct violated the charged gggs; Hé ignored

aMfSiééable;' uncomplicated estate. Althéugh he was acting as
eXecﬁtor,"as opposed to the éttorney for Foster's 'estate,‘ he
kgtill hadfamfiduciary relationship with the beneficiaries, and
tdn obligétién to éonduct himself in accordance with the rules.
‘;g ;g ggger, 15 N.J. 600 (1954). |

Here,'estate assets sat unattended for almost two years.
‘During 'thatﬁ time, respondent ~made no distributions to
benef;ciarieé, :despite 'almost $500,000 in available funds ‘for
disbﬁrSement. |

Likewisé; respondent did not deposit the closiﬁg proceeds
' from <the hbuse, over $21,000, into the estate account, aﬁd
’failed' £O‘ draf£ and file with the taxing authoritieé an
inheriéénce‘tax waiver form, thereby lea#ing $70,000 escroweduby
thé'buyersf attorney in 1imbo} This}$91,000 of estate funds lay
- wasting for almost two years because of respondent's inaction.
Réspondent also failed to file two years of federal and

state income tax returns (or requests for extensions) for Foster




‘anolfthel eetate. In effect, respondent took little ’aCtionynas
eAdministiato:, evidencing a lack of diligence in,his duties to
“the estate.’ Chronologically, to thie;kpoint; it could be said
that~:espondeﬁtrsimply lacked diligence;'and perhaps)engaged in
esimple neQIect. But his sloth went beyondkignoring the estate
and\its beneficiaries. He ignored the beneficiaries'lcOmplaint
:SeEkinQ his :emoval as executor, and a court order requiringlan
laocoﬁnting {and the return of estate records. Ultimately, a
}$400,0Q0,judgment failed to get his attention. We, therefore,
ahave”no'idifficulty finding that respondent'e_ inaction also
~ amounted to gross neglect, a violation of RPC l.l(a).lFurther,
4respongent'efrefusal to act on the court order violated RPC 3.4
; (VC“)‘. | | | |

‘ Reeoondent also failed to promptly disburee $591,000 of
' eetate funds thatiwere available for beneficiaries, a violation'
| of REC 1.15(b). |
‘f”,ﬁédditionally, respondent cdncededl& ignored numerous
;attempte by the beneficiaries to obtain information about the
caee;ein the form of letters, facsimiles, telephone calls, and
officerﬁieit;, a &iolation of ggg 1,4(a).AHe’did so for the two
| years tnat he,held the position of executor.

on thé‘other hand, we dismiss the charges related to "the

. RBCs concerning attorney business and trust accounts.” The




éompiaiht ’did not charge respondent with recordkeéping
k,violations. 'Althéugh the OAE investigator allegéd that
 recordkeepiny deficiencies existed in respondent's office ‘at the
time of the audit, ethics authorities never sought respondent's
statement §n the issue in the complaint or at the DEC hearing.

v<Respandent»may have had explanations for some, if not all, the

‘~m‘éllggéd deficiencies. Therefore, because the issue was not fully

litigatéd below, we dismiss the recordkeeping charges.

. In f§uﬁmary, we find respondent guilty of 'Qross neglect,
laqk‘ of%‘diiigencé, failure to communicate with beneficiaries,
and failure to promptly deliver funds to a third party in ’a
singi;‘ gagter,‘ while acting in the fiduciary capacity of
exeéﬁto;‘cf}Foéter's estate.

- Kn'attorney acting not in his role as attorney, but solely

: as tﬁe executor of an estate, is still subject to the Rules of

U.ofggyional, Conduct. See, e.g., In_re Hansen, DRB 96-270
,(Sg@tembérﬁZS, 1996) (admonition for attorney who, while acting
asv éxecu£or of an estate, failed to communicate with a
: bengfiéiéry ~of that estate). Other attornéys ébting outside
their'atto;ney roles, but as a trustee for an estaté, have also
been held 1iable in the attorney disciplinary system for their

factioﬁs.u“Ah~attorney serving as a trustee is held to the same

khighﬁstandards'as*an attorney who is representing a client." In




*
A

. re_ Dreier, DRB 93-404 (March 21, 1994) (slip op. at 13). In

facﬁ, “[c]onduct by ah‘attorney which engenders disrespect for
‘ therlaw call§ for disciplinary action even in the total absence
i éffan‘attérnéy/cliént relationship.” In re Carlsén,k17 ﬂ;g; 338
fj(1955) (citigg;ln re Howell, 10 N.J. 139‘(1952)). Accordingiy,
attdrnéYS‘mﬁst conform their conduct to the high standards of

‘the profession, even if their activities are not related to the

practice of law. In re Genser, 15 N.J. 600, 606 (1954). Accord
In re Alsobrook, DRB 05-237 (December 21, 2005) (slip op. at 22

‘Ordinarily, failure to comply with court orders will yield

Lanyadﬁénition or reprimand. See, e.g., In the‘Matter of - Santo J.
'ifgggango, DRB. 97-238 (September 30, 1997) (admonition for
;l attorney wh& failed to comply with a court order and failed to
| “/aét’diliéently in anther client matter) and In re Kersey, 170
1*§;g. 407 (2002) (reprimand on motion for reciprocal disciplihe

for attorney whbffailed to comply with court orders on three

’occasions in his own divorce matter).

So; too, conduct involving gross neglect in one or a few
matteis, with or without misconduct such as lack of diligencé
and failure to communicate with +the c¢lient, warrants the

imposition of an admonition or a reprimand. See, e.q., In_the

Matter of E. Steven Lustig, DRB 00-003 (April 10, 2000)

10
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(admonition for gross neglect in a matrimonial matter and
«;faflgre to adequately communicate with the client); In_ re

W;Idgtgin; 1381N.J. 48 (1994) (reprimand forAgross’neglect and

‘lack of diligence in two matters and failure to communicate in a

~[thitd‘m§gter); and In re Gordon, 121 N.J. 400 (1990) (reprimand
for gross‘neglect and failure to communicate in two ‘matters).

1  In W;qgravation, respondent's history of final discipline
iﬁcludes a 1994 private reprimand for gross neglect, lack. 6f
diligenée,f and failure to communicate with a client in oné
‘natfér éhd a 2002 admonition for practicing while on the CPF
list of ineligibie attorneys. In_ndtigaﬁion, respondent offered
some anegdotal*evidence of a battle with depression,yfhe result
ofbapéeries‘of difficult personal problems over the years.

The DEC 'did not support\ its recommendation ‘of a censure
,witﬁ fcase, law. At the DEC hearing, the presentexilrecommended
discipline~v550mewhere between a reprimand and a censure."”
?Thgfeaftei,r;in én October 30, 2006 letter-brief to us, tﬁe
‘preséﬁter”;called for a censure, on the basis that the 1994
private reprimand for similar misconduct requires "escalatihg
’diséipliné."

~Wé believe that the now twelve-year old private reﬁrimand
is too femote in £ime to warrant the imposition of progressive

discipline. In addition, the presenter factored recordkeeping

11
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Qiblétionajinto its recommendation for a censure, a finding that
"we have dismissed. We believe that respondent's conduct does not
require"diséipline more severe than a reprimand. We,“therefore,
Zﬁeterminekto~reprimand him.

" Chairk,O'Shaughnessy and Members Lolla, Stantén, and
Neuwirth. voted to impose a censure, based on the aggravating
fad%dr Kthaf the beneficiaries were denied access to a
subst;ntial liquid estate over an extended period of time.

‘  we fu;ﬁher determine to require réspbndeht to reimburse the
VDisciplinaiy Oversight Committee fof administrative costs and
"actqai«&XpenSes,incurred in the prosecution of this matter, as

ﬁrovided iﬁ‘g&k1120—17.

Disciplinary Review Board
William O’Shaughnessy, Chair

By

ianne K. DeCore
ef Counsel
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 \ Membgts, :  " Disbar | Suspension | Censure | Reprimand Admonition Did not
' ' participate
:LOQShaﬁéhnessy_ X
L Pashman _:' X
,ﬁBéqgh' | X
G1ﬁoylan f X
'Frost" X
ibila;, X
ﬂﬂéuwirﬁh‘ti‘ X
' StAQtén‘ X
'.Wissinéér X
Total: ”? 4 5




