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!}Geri. Squire ‘appeared on behalf off the District IIB Ethics

‘Stevenyv.?Schuster appeared on behalf of respondent.

To the Honorable Chief Justice and Associate Justices of
’thé Supréﬁe'Court of New Jersey.

This matter came before us on a ;ecommendétion for
i disdip1iné*(censure) filed by the District IIB Ethiés Commi;ﬁee
("DEC"). |

; vRespéﬁdent’was admitted to the New‘Jersey‘bar in 1972. He
 ‘ hés ho prior’discipline. R
| A five-count complaint alleged that resPdndent purposely :

ignored court orders so that he could favor his client in a




divorce matéer. In‘his answer to the‘complaint,vand in testimony
before ﬁhe DEC, respondent admitted theféssenﬁial facts of the
‘Case, di§putin§ only that some of his conduét rose to‘ﬁheflevel
‘of eﬁhicé inf:actions.
| Accordiﬁg to a five-count éomplaint) responéent rebrééented‘
- Joseph Witkowski, Jr. in his divorce from the grievant, Sandra
Witkowski;”A final'judgment«of divorce was entered On-Januaryf
13, 2003. Puréuant(to the judgment, thé marital home was sold,
and certain'setfoffé were made against Joseph's share, in favor
offséﬂdfa; In addition, the judgment named respondent as trusﬁee
£off the ,rémainder of Joseph's share.  Because  Joseph was
unemployed‘at the time of the/divorce, respondent was suppésed
to make payments for certain .ongoing obligatiOné ‘directly to
Séﬁdra, using Joseph's remaining funds. |
Specifically, rESpondent’was ordered to pay from thé fund
the»cost of the parties' daughter's remaining two'and one-half
Q;ars of college. Allowable costs included 'tuition; room and
soard, books and supplies, utilities, miscellaneous college
eXpenses; and réasonable trével to énd‘from éollege.fRespondent
waé'dléd ordered to send Sandra weekly alimony.payments of $288
froﬁ the escrow funds until Josephyobtained a job, at which time

his wages‘WOuld be executed for that purpose.




 In~his answer to the complaint, and again at the ethics‘
f_hgarihg, respondent conceded that he had failed frdm the start
tg provide Sandra with alimony checks~in a fimély fashion. In
féct,(he fell behind»several payments at a time, and, in some
inStances, sént checks for improperly low améunts.

}Sandra‘sent respondent numerous letters ink2003, regarding
his failure to issue timely alimony checks. In May 2003, she
wrote to respondént, complaihing that he was thirty-nine days
délinquent in his duties as trustee. Sandra's atforney aléo
wrote to reépbndent on July 28, 2003, complaining that he had
"shbttchanged" Sandra in two months that céntéined five weeks
.ea¢h, by sending only four‘weeks' alimony;

" For his pért, respondent conceded that some péyments’were
léwer than‘they should have been, but claimed that this was
unintentional. He explained that the reduction was causgd by his
hathematicai errors in calculating the amounts due.

on ‘November 21, 2003, the family court granted Sandra's
‘poSt—judgmeht motion requiring respondent'to issue the alimony
,chyec’ks to hei: one week in advance of the duev‘ date. The court
order also required respondent to provide Sandra with an
accounting of'payments made by him out of the trust.

bIn December §003, respondent complied with the courtforderf

‘and gave sandra copies of his trust account ledger for the




period = of ‘January 24, 2003 to March 16, 2004.- The ledger
revealed that he had made numerous unauthorized payments to
steph'oht of the trust account. Those expenditures, totaling
‘almost $15,000, included payménts to the IRS for taxes, payments
fbr siorage, telephone, credit cards, health insurance, and
'automobile insurance bills, none of which were élloWed‘under the
éerms‘of;tﬁe divorce judgment.

- On March 10, 2004; the family court ordered Joseph to place
almost $10;000 from his retirement funds into the trust account
to reimburse it for the improper paymenfs to him. The order also
relieved respondent as trustee and named a replacement trustee.

steph apparently failed to comply withk that directive
| because, on December 3, 2004, after a hearing, he was again
“ordered to replenish the trust account. ﬁltimately,’ Sandra
_rééeivedvail funds owed to her.
Sandra testified briefly at the DEC hearing. She was still
‘~’upsét‘With respondent's handling of the trust:
I ‘do -feel that all ‘this, you know, my
sending him, him sending me, it was to add
to his account. It was to add to the money
that he charged the trust. ;
If he had a problem he could have just — I

don't see what the problem is. I just don't
see why it took so much time, so much




trouble every single month to get my one |
llttle check. : :

{T45-22 to T46-6.1"
And I just feel that he should be punished
. to the highest that you can have becauge he
has been a lawyer for 32 years, he knows
‘what he's supposed to do, he knows what he's
. not supposed to do and I just feel that he
did it on purpose. It was just a way of
,‘playlng a game and he wanted to see — he
wanted to show me that he had the power.
[T47-6 to 18.]
Finally; Sandra also stated that, had respondent simply
* done whet he was supposed to do, "nobody ever would have heard
from me."
The complalnt alleged a pattern of neglect (RPC 1 1(b)) for

fre9pondent's "fallure to make alimony payments to Grievant in a

timeiy fashionfand wrongful disbursements from the trust fund":

. a ‘violatian of RPC 3.4(c) (knowingly disobeying an obligation

~  ﬁnder the rules of a tribunal), by his "knowing disobedience of
the tefmm of the Order” and "his unileteral:fdiéburéement of
funds to?br on behalf of his client in violation of the terms of
“the Court Order"; failure to safekeep property (REC 1.15(b)), by
,vimﬁrcperly disbursing trust funds to Joseph, and failing to make

the required alimony payments to Sandra in a timely fashion; and

! wpe . refers to the transcrlpt of the October 6, 2005 DEC
hearlng




a violation of RPC 8.4(c) (conduct involving dishonesty, fraud,
deceit . or‘”misrepresentation), by concealing his payments to
Joseph until a court order required the disclosure.

Respondent conceded at the DEC hearing that his conduct was
improper, énd, through his attorney, admitted "the allegations
?qf the complaint." Respondent also apologized for his actions,
~in sandra's presence:

" Firstly, in mitigation of some of the things
that I determined to do I accept full
responsibility for the decisions that I

- made, albeit, some of those decisions were

not in accordance with the court order.

In conjunction with that, I apologize to

[Sandra] for any distress that I may have

caused her by what I consider to be my

negligence in this matter.

[T23-8 to 16.]
fReSpohdent also advanced other mitigating factors. He
stated that he had represented Joseph's family in various
matters for twenty-five years, before representing Joseph in his
~divorce. He recalled that he had allowed himself to become
emotionally involved in the matter and should not have'accepted
 the assignment as trustee because 1) he was the attorney for one
of the parties to a bitter divorce; 2) Sandra “could not
distinguish between [respondent] and her husband"; 3) he was too

Cldse to the Witkowski family; and 4) he allowed emotions and

sympathy for his client to cloud his judgﬁent.




Respondent further claimed that Joseph acted 1rratlonally
, throughout the representation, staying for hours at respondent s
‘office, often without an appointment, in orderoto obtain money
fromfthé trust. Joseph had also made threatening remarks to him
;and,hisistaff, such as, "[wlhen you girls gohto the ladies room,
yourshpuld'nlways go together, never alone, because you“never
; know what could happen to you," and "[d]o you gifls walk to your
céfs'together, everyday?" According to respondent,."most of the
J'statements were made to staff about Respondent, and whatlcould
;happen"to' the Respondent if he didn't cooperate." Respondent
continued:
”He made threats to me, but I would just
discount them because I wasn't particularly
afraid of him, but the girls were. afraid of
“him because he was strange and weird . . .
-falnd he put a lot of pressure on us, and he
put a lot of pressure on me so a lot of the
~times I paid bills to get rid of hlm, get
him out of the office.
j,(T30-24 to T31-6.]
.The DEC found respondent guilty of the chaféed violations,
and,récommended the imposition of a censure, without furnishing

legal support for the recommendation.

 Upon a de novo review of the record, we are satisfied that
. the DEC's conclusion that respondent was guilty of unethical

conducé,is~supported by clear and convincing‘evidenoe.




Respondent admitted that he engaged in.unethiéél conduct’in 
this mattér;' initially, he failed to abide by a 'coﬁrtf*order«
‘requiring him, as trustee, to make timely a1imbny paYménts to
hié, client‘s ex-wife, Sandra. Responden£ was repéatedly - late
‘wiﬁh those'péymenfs, on which Sandra relied for her suppdrt. The
3 ,complaiht  éharacterized respondént;s‘ COndﬁct?'as a pattern of
neglect. We dismiss that chargé as inappiicabie, however,
becéﬁée;=am0nd‘other things, respondent;s_conduCt in this matter
Qas infentibnal, not negligent.

The DEC correctly determined, 'howevef, that the late
payments to Sandra violated REC 1.15(b). That rule required
respondent's timely delivery of the alimony funds to her. So,
too, the judgment of divorce and post—judgmentVOQdérs clearly
spelled"out respondent's obligations as trustee. Yet, in
»vViolatibn of thé orders, respondent madg ~COﬁtinued ‘late and
: infrgquen£ payments to Sandra, a violation of REC 3.4(c).

Furﬁhérmore, while denying Sandia timely access to the
alimony funds to which she was déntitled, respondent made -
repeated,'iimproper payments to Joseph, totaling ovef’ $15)000.
Ultimately, the court required Joseph to replenish the trust
with ’his - retirement funds. Because, however, ‘respondent

improperly released those funds, or failed to saféguard\them, he




k vioieted RPC 1.15(a), a morevapplieable section of the rule than
| (b)i as‘cﬁarged in the complaint. |
vFinally, the complaint alleged that respondent conceaied
 his misconduct from Sandra, and that, only upoh the filing of a
mbtion to compel an accounting, did he disclose";he improper,
. paymeete ‘to Joseph. Although the record is unclear on which
ESpect of the rule’ — dishonesty, fraud, deceit, or
misrepresentation -— is impliceted here, cehbeaiment connotes
'deceitful conduct, which is a wviolation of RPC 8.4(c).
| Reepbhaent, ‘through counsel, admitted "the ailegations of the
eoﬁpieint," without regard to specific RPCS. Presumably, tha£
"etatemeht would include the RPC 8.4(c) charge. .

in his;answer to the ethics complaint, however, respondent
‘denied ceneealing from Sandre the payments to his client,
Steting ehat he had disclosed the payments to her imhediately
upon receiving the November 21, 2003 courtv order for an
‘accounting{ Respondent was not required tofpr6Vide an accounting
“ptior to thate date. Furthermore, respondent gave Sandra an
eccbunting‘immediately afterwards, in December 2003; bearing out
his claim that he did not engage in concealment. Therefore,
respondent's global mea culpa notwithstanding, we ' find no clear

and convincing evidence to support a finding that he concealed




'tﬁe ‘payments from Sandra. We, thus, dismiss thé RPC 8.4(c)
'charge.<
| In - sum, tespondent failed to make timely and aCCuraﬁe
alimony ’payments to Sandra and improperly distributed escrow
: fﬁnds‘f to his client, in violation ' of ﬁis | dutieé as
‘trustee/escidw agent and in contravention of court orders. His
* conduct violated RPC 1.15(a), REC 1.15(b), and REC 3.4(c).
Ordinarily, failure to comply with céurt‘qrders will vyield
én #émonitipn or reprimand. See, e.q., In ﬁhe Matter of Santo J.
nganno,‘ DRB 97-238 (September 30, 1997) (admonition for
'*at£orney who failed to comply with a court order and failed to
‘actdiligenily’in anther client matter); In re‘Kersex, 170 N.J.
~407M(200ﬁ{1(reprimand on nbtion for réciprocal discipline for
kattdrney who failed to comply"with court o;ders on three
\ occasions in his own divorce matter).
o Likéwise, failure té prompt1y7deiiver fuﬁdslﬁo clients or
~ third persons will lead to an admonition. ;Q_Jgg;_ﬂggggg;g;
- Douglas . F. Qrtelere, DRB 03-377 (February 11,'2004) (attorney
admonishedyfor failure to promptly deliver balance of‘Settlement

proceeds to client after her medical bills were paid); In_the

Matter of FE. Steven Lustig, DRB 02-053 (April 19, 2002)

(admonition imposed wupon attorney who, for three-and-a-half

yéars; ‘held in his +trust account $4,800 earmarked for the

10




paymeﬁt of a client‘s outstanding hospital bill).

| ‘Theyimproper felease of trust or eécrow mmhies without a
fréﬁsOn&bie bélief that the disbursement iéfappropriate generally
‘, :eéﬁlts in a reprimand; See, e.d., ;n‘re Milsgead,}lszyuggé 96
?(1999) (reprimand~for attorney who disbursed escréw fuhdé to his
client, J.n violétion of a court order) andy In re Fla er, 130
N.d. 21,(1992)‘(repriﬁand for attorney who; when éurchaSing real
»béstate*'fof ’himsélf, ﬁade ~unauthorized disburseméﬁts égainst
?escrdw funds ’he' had agreed to hold in ;sc:ow pending his
;»builder's éomplétion~of repairs to property; the attbrnéy‘had
, beenv'§rustrated in his attempts ’to deal with }an 'unrespbnsive
3 buildef and counsel);
An;aggfavating factor here was the financial~and emptional
xvstress infliéted on sandra. Not surprisingly,.she asked the DEC
‘to “throw the book" at respondent. We do not’view aé ﬁitigation
the circumstances advanced by respondent - the contentious
: néture°6f the di&orce proceedings, Sandra's alléged ihability to
:  distingﬁish between respondént and her husband,  respondént's
aclosé E;lationship‘with Joseph's family, and the'cléuding ofkhis
‘judgment'by emotions and sympéthy for Joseph.

In light of the foregoing, we determine that requndent's

bVera11ﬂ miéconduct watrants a three-month suspension. We are

mindful® that this is reSpondent‘s first brush with the

11




disciplinafy system. Nevertheless, 1lesser discipline would not
comport witﬁ ’the seriousness of"his conduct, which spanned
almost a year. During that time, respondent. continuously
violated the court order and abdicated his duties as trustee for
Sandra;' Harsh consequences could have befallen Sandra when
‘respondent ’rgleased from the escrow fundé $15,000 to pay for
Joseph's expenses. Luckily, Joseph's. retiremenﬁ plan and,
. presumably, IOther sources, contained sufficient funds to pay
- Sandra all sums to which she was entitled.

Chair O'Shaughnessy voted for a reprimand. Vice~Chair
Pashman did not partiéipate.

We alsb require respondent to feimburSe the Disciplinary
Oversight Committee for administrative costs.

Disciplinary Review Board
William J. O'Shaughnessy, Chair

lianne K. DeCore
ief Counsel
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