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To 5the Honorable Chi
the‘supréme Court of New J
- This matter initiall,

3fori“an admonition filed

ef Justice and Associate Justices of
prsey.
y came before us on a recommendation

by the District I Ethics Committee

(DEC),lwhich we determined to bring on for oral argument. The

grievance stems from respo

ndent's representation of one party in




L]
[

fétbﬁsiness,trgnsaction‘and his subsequent representatioﬁ of the
“oppOSitevpartyiin a lawsuit arising from the same transaction.
Fo:ﬁth¢ feésdns expreésed bélow, we determine that respondent
shoﬁld be reprimanded.

Réspahdent was admitted to the New Jersey bar in 1979. He
maintains .aﬁ ,office for the practice of law in Hammonton.
 Respondent has no‘disciplinary history.

jThe(rrecord in this matter is not entirely clear vwith
#espect to'dates and general timeframes. ~Moreover, aithough the
‘p;rtieg stipuiated, to certain facts, they, too, are somewhat
un.cleyar{ We, therefore, recite the facts in a manner that we
béiieﬁQ:beSt éshveys what happened.

‘vﬁGtievant John McGill owned a Mullica Hill restaurant called
E thé'ﬁbbnlight Cabaret. He also owned a company called Metcar
.Hpspitaliﬁy Services, Incorporated (Metcar). Steven Fondacaro
| 0wnadfa’company called ADKS Corporation (ADKS).

|  0n'Apri1 27, 2001, ADKS and Metcar entered into a plenary
rétail,conéumétion license purchase agreement (the agreement),
which was drafted by Gary Levin, the attorney for McGill and
ﬁfuétcar. Atto:ﬁey William Cappuccio represented ADKS and
fFoh&acaro.‘ Respondent, who did not represent either party, was

'not involved in the preparation or execution of the agreement.
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Acdbrding toy the agreement, ADKS, which owned a liquor
1icense issued by the Township of Mullica (the Township); was to
sell the license to Metcar for $50,000. Metcar placed a $10,000
deposit into Cappuccio's trust accéunt. The agreemenf prdvided ‘
that, if 'ﬁetcai defaulted, ADKS waé to retain $5000 of the
egcroWed funds apd return $5000 to Metcar. If ADKS defaulted,
the'$10,000 was to be returned to Metcar.

on Méy 18, 2001[ upon Levin's referral, McGill met with
respondeht’to discuss the purchase of the liquor license. As to
~ what /transpired at this meeting, McGill's and respondent's
recollections differed.

k4 Sécording to respondent's testimony, McGill asked him ifkhe
héhdiedlliéubr license transfers. Respondent said yeszénd then
éxplaihéd ‘"Wbat was going to be required to get the liquor
lidenée‘transferredb" He also explained his hourly fee and told
McGiil‘thét he would need copies of certain documents. Mcéill
’gav§ Fohdacaro's telephone number to respondent, who stated that
'he4woﬁld‘¢ommnnicate with Fondacaro and Cappuccio "to try to
detéfhine what, if anything, I could do for [McGill].":

On the day of the May 18, 2001 meeting, McGill wrote a $500
;‘che¢k ‘t6 erspo;dent, which - éccording to respondent -

represented payment for his time in "looking at the status of




ﬁhel}._qu‘or ‘1i‘cense" and seoing "‘what [wos] needed to transfer a
11.quor llcense. Respondent never presented‘ McGill with a bill
" :detailz.ng the time spent on this preliminary work.‘
ér;coz.:din’g to 'McGill's version, however, when he told
r’,{espoﬁdént'é'ﬁhat* he'wanted to have the liquor license transferred
tothe “‘“"Moonlight Cabaret," respondent stated that\ he had done:
: "hundreds of them so it shouldn't ‘be a problem" and thot the
~llcensa would be on McGill's property w:l.thz_n thlrty to ninety
days“i;"f")“McGill repeatedly denied that respondent had. told him
that bhé had to invéstigate whether the liquor license could be
| "}»tz‘inoferred. N |
; McG:Lll . ﬁésti‘fied that, when he metk with réspondent, he
1mparted cohfidentia.l information to him, including personal
e ;:aékéroﬁﬂd;j'infom‘;itiop, on the belief that he had a confidential
,‘ ’r,elat;ionéhip Awiﬁyh respondent. According to McGill, the $500L
check ‘J:'vepros’é"i'zkted. a partial retainer. Respondent did not
: grovn.dehim wifh a fee agreement. |
R McG:Lll téstified that, ink addition ‘to initially meeting
with 'roopon'denp, he spoke to respondent several times about the
f‘_t‘;':‘:?aiis”aciﬂrlioﬁ. According to McGill, he "lost track of how many

tmxes "“[he] called {respondent's] office . . . and got into



+

»

screaming matches with him and his secretary concerning this
matter.”

Contrary to the terms of the agreement, ADKS did not own
the liquor l,icénse. When the agreement was exécuted, a company
called TMDQ'Owne,d the license. According to respéndenf., after”
his meeting with McGill, Fondacaro and Cappuccio provided him
with “"voluminous materials," which éonfirmed that the license
was not in Fondacaro's name.

Respondent testified that, to place the 1license in a
"V‘p‘csition consistent with the agreement, he had to make two
liciﬁbr' license ‘applications +to Mullica Township; one that
reflected ‘Fondacaro's ownershib interest in TMDQ, followed by
éne in the ‘name wdf ADKS. Thus, the representation "really had
', to be on the seller's side of the transaction.” However,
.becausef, by this point, respondent had discussed the matter with
both McG;.ll and Fondacaro, he believed that he "need[ed]. a
wa,iver of ’gonflicﬁ." Thus, on July 24, 2001, respondent wrote
the _fOJ;iowing letter to McGill, McGill's wife, and Fondacaro:

Dear M‘r.‘ Fondacaro and Mr. and Mrs. McGill:

This office has been“ requested to provide
- legal services relative to the securing of a
liquor 1license issued by the Township of

‘Mullica, -License No.: 0117-33-010-010. This
license is held in the name of TMD, Inc.




*

[sic] in which Steven A. Fondacaro is a
corporate officer and stockholder.

The liquor license is also the subject of a
purchase and sale agreement between Steven
A. Fondacaro and John and Nadia McGill
wherein the  respective parties ‘were
répresented by independent counsel.

- This office was originally contacted by Mr.
and Mrs. McGill for the purpose of securing
the license, which was held by a defaulting
creditor of Mr. Fondacaro. I have now been
requested to provide further legal services
in connection with the transfer of the
liquor 1license from TMD, Inc. [sic] to
Steven A. Fondacaro and ultimately into the
proposed purchaser or his assignee.

The code of professional responsibility
- prohibits duel ([sic] representation under
-certain circumstances unless all parties are
fully aware of the issues, which exist and
‘could arise as a result of the duel [sic]
representation. A waiver of conflict of
interest may be given in order to accomplish
a common goal to both parties.

In this instance it appears that Fondacaro
and McGill have a common goal in effecting a
transfer of the license from TMD, Inc. [sic]
to Steven A. Fondacaro, which would then
place the 1license in a position for sale
consistent with the agreement. 1In order for
‘this office to continue in this .
representation, a Waiver of Conflict of
“ Interest is required and I am specifically
requesting each party execute a Waiver of
Conflict of 1Interest in order for me to
- continue with representation.

I{ also wish to advise that any Waiver of
Conflict of Interest should be a voluntary
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act on your part and you may wish to consult
with independent counsel prior to executing
the Waiver.

éhould you feel that a Waiver of Conflict is

desirable, I would appreciate your executing

the enclosed Waiver and returning it to this

office in the self addressed stamped

envelope I have provided.
_ Should you have any questions relative to
" the above, . please do not hesitate in
contacting this office.
[Ex. P-4]
 As - seen below, notwithstanding this letter, respondent
’fléter{CIaimed that he had never represented McGill or any of his
campanies;f McGill, in turn, testified that, at the time of July
'24}\200171etter, "rtlhere was no doubt in my mind [respondent]
© was repre%enting‘nm.“ McGill, his wife, and Fondacaro signed
the'Waive:, which identified the conflict as "any conflict of
interest which may4 exist with the representation by FRANK G.
. OLIVO, ESQUIREVin‘the liquor license transfers for License NO.:
0117-33-010-010 issued by the Township of Mullica.” 1In signing
the waiver, McGill understood that respondent was going to
 represent him and Fondacaro with respect to the transfer of the
liquor license.

: By the time of +the July 24, 2001 letter, respondent

ﬁésiified,'he "had been now inundated with information from both




Sides.“t‘ACCerding to respondent; the scope oflﬁhat he had been
asked to do was to "get the license in a position to get it
' treASferred,so-Mr. McGill could get a lieense at his location."”
Reﬁpondenﬁ.\claimed that he was "not doing it ,oﬁ behalf of"
enybedy.“ ';Ratﬁer, he "was consulted for the‘pﬁrpose of what':
needs to be done to get it done."
. "Respéndent testified that he sent the July 24, 2001 letter
‘;beeagse,jet that time, "the only person’that [he] actually had
any konvéfeetien with where there was compensation was Mr.”and
' ﬁge;ﬂﬁcsill." Therefore, he could not "proceed on behalf of Mf.
‘Fdhéacaro’ﬁhe actually‘needed the work done unless Mr. McGill
woﬁide06heent to waive the conflict since he had come in to talk
to ’me;ﬁu Moreover, erespondent \continued, the waiver was
bﬁeéeseafy"so .that, if he did repreeent Fondacero,  Fondacaro
ﬁbuid not be'ablejto'raise the conflict‘issue on the groﬁnd\that
?resﬁandent hed.previously spoken. to McGill.

‘gon’ July 27, 2001, after McGill had signed the waiver,
,_fespcﬁdent wrote the following letter to him:
This letter shall. confirm our telephone
conference wherein I advised that Mr.
Fondacaro will require an attorney to get

- the license in a position to transfer it to
a third party.
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‘This can not be done from your side of the
transaction as the problem is Mr.
Fondacaro's. Notwithstanding this, you have
requested that I do what needs to be done.

I have provided you with a Conflict of
Interest Waiver letter and you have signed
the waiver. I will therefore proceed to
represent the license holder and a retainer
agreement will be entered with Mr.
Fondacaro, if he is in agreement. :

You advised that you do have an attorney who
‘did the contract should the need arise.

Should kyoﬁ have any' questions in this
regard, please do not hesitate in contacting
this office. : :

[Ex.P-6.]

Abcﬁrding to McGill, despite the contents of this letter,
hé_ still be;ieved that respondent was representing him
*{t]hrough the entife situation.” In fact, on the same date of
the letter, McGill paid respondent an additiohal $800, which,
accbrdiﬁgqtb McGill, represented payment of respondent's total
$1300 charge for services.

| ‘Respondent testified that the purpose of the waiver was not
to ailow"him to represent both McGill and Fondacaro. Rather, he
~"had taken  information from both of thém, and if they didn't
both,agréé to the wéiﬁer, [he] didn't feel as though [he] could

represent either of them."



vgﬁespondenttbelieved that the July 27, 2001 1ettei tochGill
clearly stated that he would represent Fondacaro, if that was
; §hat ;Fondacafo wanted. Neither McGill nor his wife ener
'Qénestﬁoned’respondent about the letter. Moreover, according to
respondent, McGlll had "several attorneys," ‘including Levin. 
:Thus,;ﬁlf [McGlll} ‘thought he needed an attorney throughout the
process;'that {src] he had plenty of them on his s1de that would
representhﬁim;" | ‘ | |
’”wWithegespect‘to McGill's $800 payment, respOndent could-not
,¢5mmffat0fits true purpose. On the one hand, he testified that
' "tnéreﬁﬁe:efdiscussions they were gOing to share in’the cost of
?thekfeés;f »;hes, the $800 "was actually a part of the“— of Mr.
chGili‘s fespohsibility under the agreement of getting _the
Slicenee:resptted with Mr.'Fondacaro.F By “agreement,f however,
; respondent 'did not mean the purchase agreement.. ‘Instead, h‘e
,nmeant a contract between McGill and Fondacaro for the release of

532500 1n éscrow funds and in which they agreed to share the cost

(~V“of the legal expense of getting the license transferred "

B However:», althoug'h McGill paid $800 on July 27, 2001, the
‘ aqreement was not signed until August 9, 2001. On the other

k'hand, 5respondent speculated that the $800 could have been
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applied t; a $1600 Cfedit on re;pondent's August 24, 2003 bill
to Fondacaro. |

The August 9, 2001 agreement between Fondaéaro'and MetcarH
providedv;for the release of $2500 in escrow funds so that
Fonéadérb‘couldﬂbﬁy the liquor license that he did not own and
trapsfér it to McGill pursuant to the purchase agreement.! To
accompiish this task, Féndacaro and Metcar agreed to "share in
“legal + other‘dosts," up to $1750.

"Requndent testified that, after he wrote the July 27, 2001
letter to MbGill, Fondacaro decided to retain him. Oh:August
15;~'?Obl, ra;pondent entered into a fee agreement with
Fondacaro, who péid him a $1750 retainer. The services to be
provided were identified as "[l]iquor license'tfansfers within
thngownship of Mullica."

‘In a‘December 19, 2001 lettér, reSpdndent told Levin that
the Mullica police department would not allow the transfer of a
.liQuor‘license’to an entify controlled by McGill. Accbrding to
Ké¢i11,> the Moonlight Cabaret was "not capablé of having a

‘liquor license for reasons unknown."” Thereafter, Fondacaro and

! According to a May 21, 2003 letter from McGill to
respondent, the $2500 represented additional legal fees that
were paid to respondent. S '
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‘respondent As}ked the Township if‘the license could be located at
’~:f;the M’o‘ovn.lightf Cabaret "under concessionaire's agreement." When
the _"Tq‘wp'ship declined, Fondacaro made an "in p'ocket"
application.

On January 18, 2002, respondent wrote to McGill and
requeStéd that he stop calling respondent's office seeking legal
\se‘rvic"e's. "In the letter, ‘respondent stated that he could "no
lo;xge‘r,k render" legal services to McGill and "decline[d] any
repreﬁentation" .on McGill's behalf. According to( respondént:'
"I knew Whya“t he‘wanted and I knew whét Mr. Fondacaro wanted. It
vs’e‘emed‘ .liké ‘they both wanted the same thingx.‘ I couldn't
) repfésent both sides at the same time."

" Attorney Igor Sturm testified that he represented McGill
‘an“"d his wifé,regarding "their problems in obtaining the transfer
of ‘th\é‘ 1icense." Sturm was av}are of nothing that would
dis"qua:l‘ify‘v‘ McGi_ll from holding a 1liquor license, so he
;’speculéted' that the reason was that the Township "had something
against" k‘M‘cGill. Sturm never communicated with the Township on
‘behalf of McGill.

| In June 2002,‘ Marie Jantus and her <company, MAJN
“Ente'rprises‘, applied to the Township for a 1liquor license.

Sturm, ‘- who also represented Jantus, explained that she was a

12
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'ffieﬁd of .the ‘McGills, who w;nted to help them "save the
;prOperty;" that ié the Moonlight Cabaret. Jantus planned to own
' thé quuog license, while the McGills would continue to run the
résfauraqt;ﬁ Sturm prepared Jantus's application for the liqﬁor\
‘iicens; and\commﬁniCated with the Township in that fegard. it
’é§peéf; that, in‘late 2002 or early 2003, Metcar:éSSigned fo
 ;HAJN?its*rights under the agreement with ADKS. |

| MCGillﬂteétified that, sometime in 2003, but befofe ﬁcGill'
'aéﬁigned':netcar's right to MAJN, Fondacaro sued him for the
f,;élaase affthe $7500 remaining on deposit in Cappuccio‘s trust
vtéccounﬁ (the Fondacaro v. McGill matter). Fondacaro testified
"that‘he sued McGill because McGill was not accepting certified

'letters,ﬁand it appeared to Fondacaro that he had abandoned the
| prOpértys~,Thus, Fondacaro believed that McGill had "thr{own] iﬁ

 the'towel on this liquor license transfer." Fondacaro filed the'
]1‘ac£iOn Qﬁg\gg. Respondent claimed to be unaware of it.

‘On] April 9, 2003, £he court ordered the release of the
| $7500 to‘,Fondacarc. Cappuccio turned over the funds, which‘
'*fondaearo used to pay attorney fees and other expenses. ~ Later
fhat mohﬁh,.McGili retained attorney Keith Smith, who\demanded

that Fohdacaro,return the money to Cappuccio.
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On May 21\7, 2003, McGill an;i his wife wrote to respohdent
‘and,pi'aced him "6n notice that a COnfliét of interést exists”
.; w:.th »»’reé‘g"}ec‘t to his representation of Fondacaro J.n a matter
érising out of criminal compl\éints that Metcar and MAJN had
"‘filed aqéinst Fondacaro. Nevertheless, responcient continued to
represent Fondacaro in the criminal matter.

\I_'n”June 2003, Smith filed suit against Fondacaro seeking
spedif;j‘.kc‘ performance under the agreement (thg Metcar »v.. ADKS
- matter).  Apparently, notwithstanding the assignment, if the
déél did not go through, the escrow monies were to be returned
to McGill. If the deal went through, then Metcar would pay the
‘bala’ribé due undef- the contract. Respondent = represented
Fondécaroin the specific performance action.

F Als'o,;‘during the month of June ‘2003-, Smith and respondent
-_e‘xcha‘x;v;gfedvl‘iSeVeral letters on the issue of McGill's cléim that
‘fesponder}:tihad engaged in a conflict of interest. The issue waé
not resoi?ed.

-On Jﬁi‘y ik_144, 2003, McGill wrote to reSpondent and asked him
to g'eméve hil}\self from the liquor license matter because | he
”feit~~» that what was gone [sic] on wasn't fair to me. I hired
h:i:mkto“ work for me,. not to work for Mr. Fondacaro." When asked

- whether he underétood that the July 2001 waiver had entitled
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 respondent‘ to fépresent uFondac;ro, ‘McGill answered: | "I was
under the impression that Mr. Olivo was going to handle a one
~,1iner‘as far as that waiver was concerned. He would just handle
that one part of\thé contract and then he would go on to work
with me, but that's not what happened."

| In Aﬁgust 2003, the court entered an order in the Fondacaro
v. McGill mattgr, vacaiing the Aprill9, 2003 order, requiring
that the $7500 released to Fondacaro in April be placed into
respondent’'s trust account, and dismissing the case with
pfefudice. The ordef also provided that all "further issues"
wouid be»rasolved in the Metcar v. ADKS matter. This matter was
then éettled by‘stipulation in November 2003. Respondent signed
the‘stipulation on behalf of ADKS.

VFollowing the settlement, disputes arose over compliance
with its terms. Respondént represented Fondacaro in the
neqotiétions that followed. Smith represented McGill.

MCGill testified that MAJN/Jantus never obtained the
;licéhse; ﬂOreovér, by' 2003, McGill had lost interest’ in the
‘transfer. Ultimately, Fondacaro sold the license t§ an attorney
‘ npmed,Charles Indyg. Respondent represented Fondacaro in the
transaétion. It‘is not clear whether the $7500‘was returned to

~ McGill.
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@mdth;'ﬁhd represented McGill in bothAstatefcourt actions, .

' restified ethat Fondacaro and McGill "were absolutely ‘adverse

" ;parties” in the two lawsuits. Fondacaro wanted to terminate‘the

contract w1th McGill so that he could sell the 1license to a'
different party, whlle at the same time claiming that he wanted
SPQC1£1C performance.

Smith stated that McGill never waived the conflict. To the

»contrary,~\he ‘“continually demanded” that Smith "present it,"
~Wthh Smith did "a couple of times," although he never filed a

‘dmotxon. . In any event, respondent never terminated"his

4‘_frepresentatibn:of~Fondacaro.

“

Respondent outright denied that he had ever represented

"MrGlll ‘or any of his companles. ReSpondent testlfled that he
:b;lled Fondacaro on a periodic basis. In this case, he(never
'VBent'the MeGills a bill because he "never did anything for fhem
ﬁbeyond the ~initial work ‘that I did" and because he had "no .
J*agreement to prov1de 1ega1 services with Mr. and Mrs. MCGlll "
ejIndeéd} he~ added, between the July 2001 letter and November

52003 MCGlll was represented by several attorneys.

Whlle re5pondent maintained that he never represented any

h‘of'¢Mc@ill’s companies, he also admitted: "To the extent I
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accepted money from Mr. McGill, yes, that. wbuid be a
fepresentation." | |
| Reéﬁbndent conceded that McGill had requested |his

‘withdraWal.from the Fondacaro representation, but explained that
~ hg““didn't ﬁbink there was a conflict 6f inferest." He did not
believe that there was a conflict in the Metcar litigatién
4ﬁgainst Eondacaro because Metcar should not have been a named
piainﬁiff. By the time of the settlement conference, iespondent
'éxplainéd, McGill no longer had an interest in the liquor‘
’1icéﬁsé‘because he had assigned his.rights to Jantus and MAJN.
| ‘“Respondent admitted that an attorney cannot "repreSent
‘sbmeahe typically on both sides of the transaction."‘ Moreover,
he COncédé& £hat McGill and Fondacaro had "competing interests"
when Fohdaéafo filed his pro se lawsuit against McGill. |

.Tﬁe>DEC found that respondent repreéented McGill. Although
the formal ethics complaint did not allege a violétion of 3gg
;1151b); ‘the DEC found that respondent violated that’ fule by
failihg to provide McGill with a fee agreement.

The - ﬁEC also determined that respondent éngaged in a
concurrent conflict of interest when he represented both McGill
féﬁd' EOndACaro. with respect to the £ransfer of the liquor

license, ‘inasmuch as Fondacaro/ADKS did not own the 1liquor
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licehseuand,fﬁherefore, £he two clients' "legél interests were
hbt(’ink common. " Despite this conclusion, the DEC found no '
Qio;atiqn of RPC 1.7 because respondent had obtained a waiver of
the conflict from each client.

o The DEC‘conéluded,_however, that respondent did violate RPC
\i:7 Qhen ﬁe represented Fondacaro in the litigatibn with McGill.
\ ?ﬁe bﬁc‘found that the waiver signed by McGill was not broad
‘enqugh‘tqvencbmpass "an adversarial position'tO'Mr. McGill in
litigation'”involviné the subject matter." The DEC deemed
"HcGili;s‘ #ssignment of Metcar's right under the agreement to

‘MAJﬁ“ irxe1evant to a finding of conflict of inierest. becéuse
'«MetCaf continued to have an interest in the perforﬁance of the

‘aq;eémant. Having found that McGill contiﬁued to be
*C>respondent's client during the litigation, thé‘ DEC concluded

,£ﬁ§t respondeht violated RPC 1.7 when he represented Fondacaro

"“in the‘litigation with McGill.

’FoilowingVa de novo review of the record, we are satisfied
ukth&t the JD$C's conclusion that respondent's conduct was
un@thicél ié fully supported by clear and convincing evidence.

‘ggg lQS(b)'provides: "When the 1awyer‘has/not regularly
represeﬁﬁe& the client, the basis or rate of the fee shall be

communicated in writing to the client before or within a.
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z::ea;onable _fime ~after commencing the representation._" - That
Mc'Gi];l was a client is unquestionable. Despite respondent's
protestations 1;0 the contrary, he did ultimately admit that, in
fact, he had represented McGill. Indeed, McGill paid respondentk
v$-v500;a‘t 'their first meeting and then later an additional $800.
késéendenéf‘!'s éxplanation concerning what the $800 represented
'vlwés not ’gla‘us‘ible,k particularly because he speculated that it
was payméri:t. required by an agreement that was not reached until
thii:tefen_ﬁdays later. | Mdreover, in January‘ 2002, respondent
qute . to__Mc/Gill -and e#pressly 'st’ated that he could "no longer
rendér";‘” legal services to him.

: fﬁeCausef respondent had never represented McGill aprior to
“,th‘eir first meeting, on May 18, 2001, RPC 1.5(b) required him to
provide McG:Lll with a written fee agreement. As the DEC
qur,r?efétly foﬁnd, respondent's failure to do so vio,,lated RPC
1.5(b). o

The - 'DEC also correctly determined that respondent
-i'improperly: rgpresented Fondacaro in the litigation with McGill.
However, ~ the DEC mistakenly concluded that, 1in doing so,
i’reSPOhdefnt violated ‘gr;g 1.7. The rule governs conflicts of
V‘in\t?éi'eét;"between existing clients. . Here, however, respondeni:

ended 7M¢Gill's representation prior to the 1litigation, in a
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: létter dgfed January 18, -2002.  In that letter, respondent
',¢lear1y §tated; 41 must respectfully decline any representation
on your behalf." At this point, whether McGill liked it or not,
(hevhad~become respondent's former client. RPC 1.9, thus; is the
contfblling rule. That rule provides, in pertinent part:

(a) A lawyer who has represented a
‘client in a matter shall not thereafter:

(1) represent another client in the
same or a substantially related matter in
which that client's interests are materially
" adverse to the interests of the former
client unless the former client consents
‘after a full disclosure of the circumstances
and consultation with the former client[.]
Here, as the DEC found, the litigation involved a
fdﬁﬁétantialiyfrelated matter, inasmuch as the lawsuit songht to
, M§stab1i$h“the rights of the parties under the agreemént. ~ As
sﬂch},the interests of Fondacaro (respondent's current client)
'Qeref "maferiaily adverse" to McGill's (his former client).
Respondenﬁ never sought McGill's consent to this adverse
. '.representation.  Accordingly, he violated RBC 1.9(a) when he
}undértdok*Fondacaro’s'representation.
As ‘the DEC also found, the July 2001 waiver signed by

Mééill did not; waive all conflicts as to all time. It was

'cléarly;liﬁited to any conflict that would arise with respect to
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the '“1iquor license transfers,” which first included .the
transfer of the license to ADKS, the ownership of which
Fendacaro had misrepresented in the agreemeﬁt.

To ccnclﬁde, re5pohdent violated RPC 1.5(b) and RPC
1;9(aj(1). There remains for determination the quantum of
kdiecipline‘tO‘be imposed for these ethics breaches.

Since 1994, it has been a well-established principle that a
'reprimand is the measure of discipline imposed’on an attorney
th‘engages 1n a conflict of vinterest. In re Berkowitz, 136

N.J. 148 (1994). Accord In re Mott, 186 N.J. 367 (2006)

(reprimand for cbpflict of interest imposed on attorney who
prepered,  on behalf of buyers, real estate agreements that
provided fer the purchase of title insurance from a titie
company that he owned; notwithstanding the disclosure of his
' inteseet in’“the acompany te the buyers, the attorney did bnot
advise;buyers~of £he desirability of seeking, or give them the
‘opportunity to seek, independent counsei, and did not obtain a
written waiVer ef the conflict of interest from them); and In re
ggling,elsd’gég;‘297 (2005) (reprimand imposed on attorney who
enéaged in cpnfiict of interest when he prepared, on‘behelf of
buyefe; real ’estate agreements that pre-provided for the

‘purchase of title insurance from a title company that he owned -
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nanfgétjfhat he did not disclose to the buyers, in addition to
;?fhié faiinre'to disclose that title insurance could bé'purchaséd«
~;elsewhere)

If the conflict involves “"egregious circumstances" or

kfﬁsults in "seriouS'economic injury to the clients"involvgd;ﬁ

o

vthen di cipllne greater than a reprimand is warranted.

~‘ §§§;§§§§§,;su‘ , 136 N.J. at 148. See also In re Guidone, 139

CMd. 272,‘ 277 (1994) (reiterating Berkowit}. and noting that,
kwhen an attorney s confllct of 1nterest causes. economic 1n3ury,
’,disczpline greater than a reprimand is imposed; the attorney,
Iwho was a. member of the Lions Club and represented the Club in
"the sale cf a tract of land, engaged in a confllct of 1nterest
:,when he acqulred,, but failed to disclose to the c1ub, a
financ1al 1nterest in the entlty that purchased the land, énd“
thenjfalled-to (1) fully explain to the Club the‘varlous risks
LVk;ithlve&'inthj the frepresentation and (2) obtain the Club's
'~consent to the representatlon, fhe attorney'received a'tﬁreg-’
‘.mnn;h suspen51on because the conflict of interest "was ‘bdth
pecunmﬂry ggé{undlsclosed").
‘;w&é; speciai, situations, we have imposed ‘admonitions on

"éﬁﬁbfﬁé&s who have violated the conflict of interest rules post-

:ggggggiggpénd‘ggidog . See, e.q., In_ the Matter of Cory J.
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Q;;megr 184 N.J. 298 (2005) (aftorney admonished for an imputed
conflict éf interest (RPC l.iO(b)), among other violations,
baéed upbﬁﬁhis preparation of real estate contracts for.buyers
 ;equirin§ the purchase of title insurance from a cdﬁpany owned
by his'éﬁpervising partner; in imposing only an admonition, we
noted  the foilowing "compelling mitigating factors”: this was
“his "firs£~brush‘with the ethics system; he cooperated fuliy
with the OARE's investigation, and, more importantly, he was a
" new atﬁbrney at the time (three years at the bar) and only an
;‘aSSOCiate"); In the Matter of Frank Fuséo, DRB 04-442 (February
322;'2005)'(in admonition by consent matter for violation of ggg
1.7(a), we noted that the attorney, who represented the buyer
and seller in a real estate transaction without their consent,
"did no£ technica;ly engage in a conflict 6f interest situation"”
'because‘»nof_conflict ever arose betweén the parties to the
fdonttéCf} spe;ial circumstances wefe (1) the attorney'did not
inegotiafe* the terms of the contract but merely memoriaiized'
'them; (2) the parties wanted a quick closing "without lawyer
}invbIQement on either side;" (3) the attorney was_mbtivated by
é<;de3iré to  help friends; (4) neither party was adversely
\i affeétéd'by'his misconduct; (5) the attorney did not receive a

~ fee for his services; and (6) he had no disciplinary record);
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igkthgiﬁgtger’of Carolyn Fleming-Sawyerr, DRB 04-017 (March.23,
2004),!attorney\admonished for, among other things, engaging;iﬁ
 a‘cohfiict‘of‘interest (RPC 1.7(b)) when she collected a real
eétate CCOmmiSSion upon her sale of a client's house; in
~mi£igatibp, we considered the attorney’'s unblemished fifteen-
”year career, her wunawareness that she could not act
- simulféneously as an attorney and colleqt a real estate fée,
thus.néqéfiné anf intent on her part to téke advantage of the
'cliént, ~and the passage of six \years since the ethics
iﬁff&cﬁibn); In_ the Matter of Andrys S. Gomez, DRB 03-203
(Seﬁtember 23, 2003) (admonition for attorney who, among other
thinég,i éngagéd in a conflict of interest (RPC 1.7(b), RPC
‘I.Q(a)(l)) whenhhe represented both driver and passengers in a
 mo£d: vekicle aécident; we noted "as mitigating circumstances

fhe;sigﬁificanﬁ measures" taken by the attorney "to improve the

quaiity" of [his] practice"); In_the Matter of R. Tv;g; ‘
‘zydmlg'hgg_n,“‘ DRE 01-284 (November 2, 2001) (admonition for
k,viblation of ‘ggg 1.7(b) when éttornéy, who represénted the
ﬁiaihtiffs in a contract matter, did not discuss.‘défendant's
setilement offér with clients and conditioned resolution of £he
maﬁtérﬁ76nf the defendant's pérents' withdrawal of a grieyance

tha£&~had been filed agéinst the attorney, thus preventing
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settlement from being reached; in mitigation, we considered the
client's affidavit stating that she would not have settled the
case in any event if the grievance were not dismissed and that

LA ; P
the attorney had discussed the case with her on several

“océasicns); In the Matter of Victor J. Horowitz, DRB 01-091
§(Jﬁne 29,>2001) (upon motion for discipline by consent, attorney‘
;dmoqishéd for representing both driver and passengers in. an
autoﬁdﬁfie accident, a violation of RPC 1.7; we considered, in

‘mitigétion, the attorney's unblemished nineteen—Year career); In

Jr., DRB 00-340 (January 11, 2001)

(admonition imposed, on attorney, who also was a Jersey City
- assistant municipal prosecutor, for representing from 1997

: throuéh”iBSQ a client charged with drug possession, in violation

‘yéf K,ggﬁAdvisorv Comm. On Prof'l Ethics Opinion 239, 95 NfJ.L.J.“
481 *ym’ay 18, 1972); in mitigation, we acknowledged that the
»afﬁorneYhad been unaware of QOpinion 239 and that,‘afterbhaving
';beEﬁ made aware of its contents, acknowledged his wrongdoing; we
also ‘iCOﬁsidered the attorney's sixteen-year unblemished

'vdisciplinary~record); In the Matter of Sanford Oxfeld, DRB 0l-

145 (July 3, 2001) (admonition imposed on attorney who engaged
'ih~a;conflict of interest by imputation (RPC 1.10(a)) when he

k~3ehtéte& .an appearance on behalf of the New Jersey Education
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ASsociation. (NJEA) and the Glen Ridge SchoOi Pereonnel
’Assoca.atlon (GRSPA) in a New Jersey Public Employment Relatlonsu
’Connussn.on (PERC) hearing arising out of charges flled by a
'formezvf c‘lient’ of :the attorney's partner, whom  the NJEA
pre'éiously had appointed to represent in a grievaﬁce proceeding;
i:he former client called the attorney's :partner to testify at
the PERC hearing, and, after the partner did so, she 'assisted
the attorney at the PERC hearing, participated in settlement
discussions, and, then, based upon her former attorney-client

‘ relétienship with the petitioner, expressed her opinion about

,the §b‘ssibilities of settlement); In the Mgﬁter of  Anton
gggggg_, DRB 99-381 (February 4, 2000) (admonition imposed on
fattorney who - represented a client in the 1ncorporetlon of a
‘bUSLDESS and renewal of a liquor 1license and then flled a sult
aqa:mst her on behalf of another client, a violation of RPC 1.7
and'm '1.9(a)(1); in imposing only an admonition, we noted the
at‘torney*s unblemished twenty-four~year career); and’ ‘Ih the
l_ﬂlg tt g"r’_ of Jeffrey E. Jenkins, DRB 97-384 (December 2, 1997)
(admbnitian for attorney who engaged in a concurrent rion-r
mAlJ‘;tvi‘gation .conflict of interest by continuivng‘ to represent
husband ari;d v}ife in a bankruptcy matter after the parties had -

deveio“pedu_ marital problems and had retained their own
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matrimonial ‘lawyer-s ; in imposing an admonition, we noted thg
attorn’ey‘s lack of malice, ‘the lack of a pattern of improper
cbndu'cﬁ; his thirteen-year untarnished disciplinary record, and
his cooperat_ion w\}i‘tlh discipl‘inary authoriti"es).

in the face of our admonitions over the years, we were
reminded by the Couft, just one year ago, that Berkowitz is
alive and kwél\l and that, absent étrong mitigation, a reprimand
is ‘the lowest degree' of discipline for a conflict of interest.
In ze Ekigchett, 184 N.J. 289 (2005). In that dase, we were
‘ciivided; on the appropriate measure of discipline for thé
éttornéy's multiple conflicts of interest that arose when he (1)
continded to represexit a public entity in litigatioﬁ with the
defendant, Kemi Laboratories, Inc. (Kemi), after he had ibecome
e"mpl_qyed .by. Kemi's law firm and (2) filed a suit on behalf of
Kem \againét the -public entity. The majority believed that a
"reprimand' was appropriate because there was insufficient,
Aévidénce that respondent's misconduct caused the cléimed
'ecénoﬁic injury to Kemi. The dissenting minority believed that
a tl}reeémonth su’spensioﬁ was the proper measure of discipline to
be impose‘d for the conflic’t\s because’ "re5pondent's’ overall
c’andﬁct reflect‘ed’ an extreme indifference to Kemi's interests

and to our Rules of Professional Conduct." In addition, the
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-dfseenfiegvfmembers considered as an aggravating factor ehe
ﬁestimqni that'kemi'lost over $1 million.

k Tﬁe~Supreme Court agreed with the dissentiné nmmberseend
imposed a three~month suspension upon the attorney. In re
z;;gg_;g ggg_g 184 N.J. at 290. 1In its order, the Court eited,,
ggg;gg;;gvand noted that "a suspension has been :equired when a
eénfiiCtp'ef”intereetv visits serious eeonemic ihjury fen the
'elieﬂteefpyheh the‘circumstances are egregioue." In Fitehett,
jﬁhe attorﬁeyQa§ suspended because the "circumstances of [his]
;comfiicﬁibf.interest [werej egregious" and his ndscoﬁdﬁce was
Qrbf&féhf and gross.® Id. at 290-91. | | L
. Thus,; F;tchett s pronouncement that the circumstances
underlylng. the attorney's misconduct Werer "egregious“v and '
'ﬂconstltuted a "blatant and gross ethical breaeh" worthy of a
suapension once again reaffirmed the Court's driginal,

f pronQuncemeﬁtJin‘Bgrkowitz:’ absent egregious circumstaeces or
. Jserieﬁs eeenoﬁic injury, a reprimand is the minimum measure Of

: discapllne to be imposed for a conflict of interest. Yet,

compelllng c1rcumstances may reduce the threshold measure of

' disc;pllne to an admonition, although not in this case. This is

gVnot.ethe» case of an attorney who v1olates the confllct of

finterest rules because of unfamiliarity with them._ Here;
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resééﬂdent's knowiedge of the rules was evident £from the
beginning, when he preparéd a written waiver for McGill and
| Fondacaro io sign. Later, he was certainly mindfur of McGill's
 claim.£hat‘he wa; immersed in conflict of interest situations.
Neverthelesg, respondent persisted in his representatidn of
Fondac#ro. In that sense, his conduct differed from the
atﬁornéy‘in‘guschg . In that matter, nothing in the letter of
‘admonition alludes to the attorney's refusal to bow out from the
rééréseptation of a party with interests inimical to those of
yéhe'qthér‘client, as here. An admonition thus; is inadequate in
‘thigfcasg.

VThe zadditiohal violation arising out of respondeht's
~féilﬁre to providechGill with a written fee agreement'does hot
;kﬁééessagily WArrant an increase in the discipline. Ordinarily,

- a single violation of RPC 1.5(b) results in an admonition. ‘See,

‘esd., In tl;x,g"Magvfter of ILouis W. Childress, Jr., DRB 02-395

. (January 6, 2003), and In_the Matter of Joseph Taboada, Jr., DRB
01-453 (Mérdhkts; 2002). An admonition may result even if the

“violation is accompanied by other, non-serious infractions.

‘See, e.g., In the Matter of John S. Giava, DRB 01-455 (March 15,
f 2002).(attornéy violated RPC 1.5(b), failed to communicate with

the"élieﬁt, and failed to abide by the client's decision
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concerning the objectives of the representation); and In the

Matter of Willijam J. McDonnell, DRB 02-131 (June 21, 2002)
'(attérney failed to provide a written fee agreement and submit
billings to his client for legal fees removed from trust account
fugdé). | |
For respondent's conflict of interest and. failure to w
.iﬁrovide a writtehﬁfee agreement to his client, we determine that
a reprimand is the appropriate degree of discipiine; |
4Members,Boyian, Stanton, and Wissinger did not'participate;
F~We further requiré respondent to reimburse the Disciplinary

Oversight Committee for administrative costs.

Disciplinary Review Board
William J. O'Shaughnessy
Chair

<gjlianne K. DeCore
ief Counsel '
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