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To fhe Honorable Chief Justice and Associate Justices of
 the éﬁp:éme Court of New Jersey.
:‘This ‘matter was before us on a certification of default
filed bY‘thé'District IIIA Ethics Committee (DEC) pursuant to gé'
1‘,= 20*4 (‘f) .
‘RESpéndent was admitted to the New Jefsey‘bar in 1981. At
;qthe relevant times, he maintained a law office in Toms River,

~  New Jersey. Respondent has no disciplinary history.
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On January 28, 2005, the DEC transmitted a copy of an '
kiamended complaint to respondent's business address at 509 Main
Street, Toms River, New Jersey 08753. The amended complaint
was 'sent via regular and certified mail, return receipt
~reque§ted. ﬁAcccrding to the certification of record, someone
Qigned‘fdr the:certified letter on February 11, 2005, although
the signature is not legible. The regular mailing was not
returnéd.

on March 28, 2005, the DEC sent another letfer to
"féspéndent via regular mail. The 1letter directed respondent to
‘file an answer within five days and informed him that, if he
failed to do so, the DEC woﬁld certify the record directly to us
‘for imposition of sanction. The letter was not returned.

On ,Match 31, 2005, the DEC sent respondent a corrected
hfivﬁé&af 1e£ter. The corrections were minor, as the March 28
leﬁféf, wsile addressed to respondenf, greeted him with the
salutation k”Dear Mr. Cheek." A handwritten notation on the
ycorrected lettér\states that it was "only sent ieg. mail."” The
'regular~méilin§iwas not returned.

‘Apparently, either the March 28 or the March 31'letter‘was
',sent by certified mail. The DEC secretary's certification is

unclear; however, as to which one. The secretary certified that
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iboth4»1ettérg were sent via regular mail. Howevet, he also

éeriified‘thét a green card for oné of the letters wa§ réturné&

~on BApril 4, 2005, “indicating delivery.”  Based on the

:'§e¢retarff3“'ceftification as a whole, it is 1likely that éhe

March 28 letter was sent via certified»mail;

Becausé‘respondent did not file an answer to the amended
3\ébmpiéint within the time permitted and did not reply to any of
%Wfﬁé letters sent to him;’the DEC certified this matter to us as

‘ ‘ a default.

‘:The one-count amended complaint charged respondent with
Ethévihgvviolated RPC 1l.1(a) (gross neglect), RPC 3.2 (failure to
37§X§edi€¢~litigation), RPC 1.4, presumably (a) (failure to keep a

k l‘¢iient féasonably inforﬁed~ about the status of a matter and

 p;bmptly comply with reasonable requests for information), and
ggg‘ 8;4(c). (engaging in conduct involving dishonesty, fraud,

d9€eit or ﬁisrepresentation). The amended complain£ contains a

limited number of factual allegations.

At some unidentified time, grievant William Shapiro
retained'respondent to represent. him in an Ocean Céunty Special
 Civi1 Part action. Presumably, grievant.was the plaintiff. 1In
Sﬁne 2001, drievant's complaint was dismissed for failure to

answer interrogatories.
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'Respon'deht. never informed grievant that the complaint had
' been dismiésed. In addit;ion, when grievant a}sked respondent
abdut the st’;&tus of the matter, respondeﬁt told him that the
A gc’a{.s”e had 'been x"a},djourned. "

‘Ré/ﬁpondént was properly served when the DEC mailed the

o ‘¢omplaint to his address on January 28, 2005. Inasmuch as

- respondent failed to file a verified answer to the amended

1 cozhpl%int‘, the éllegations are deemed admitted. R. 1:20-4(f).

L

,;_Whlil‘e thesegal,legations do not support a finding that respondent

comitted all of"v the violations with which he was charged, he
didcommz.t some of them and, thus, engaged in unethicai conduct.

Although f”;:espondent clearly mishandled grievant's case, we
‘; finvd.:‘vtha‘tyi'ﬁgi"»‘c’ﬁd‘f,not; violate either RPC 1.1(a) or RPC 3.2. RPC
{“,l.flz(a‘) prehib;.ts a lawyer from handling or neglecting "a matter
: entrusted’to the lawyer in such mahner that the lawyer's conduct
: bonstiéﬁ#es ‘gréss negligenée." We dismiss the RPC 1.1(a) charge
‘ because, in our view, the mere dismissal of a complaint based‘
upon the failure to provide discovery, in and of itself, does
not cér;stitute 'gross negligence on the part of the attorney.
Something more — such as dismissal with prejudice -‘-_is tequired.
B'eca’tiysé the record contains no evidence as to whether the action

- was r’estibred or not, we cannot determine whether respondent
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commitﬁed gross neglect. Thus, we have concluded that the RPC
l1.1(a) charge should be dismissed.

The RPC 3.2 charge shouﬁi be dismissed, too. This rule
requirgs a laﬁyer to "make reasonable efforts to expedite
ylitigation consistent with the interests of the client."
Despite fhe dismissal of grievant's complaint, respondent could
ﬁ&%’?have ‘violated RPC 3.2 inasmuch as he had probably been
 inyo1ved in the matter only for a short while, and, once the
action was diSﬁissed, there was no litigation for him to
'expedité}- However, while respondent did not violate RPC 3.2, he
clearly shduld have been taking some action in the matter.
Thus, to the extent that respondent appears to have done
ndthing, otﬁer than fabricate the status of the case and his
' \QDrk on‘it, respbndent violated RPC 1.3 (lack of diligence).
| ‘?ggg71.3 requires a lawyer to "act with reasonable diligence
‘_ﬁnd'gromptnesé in representing a client." Respondent permitted
grievﬁﬁf's complaint to be dismissed for failure to answer
interiégatories. Accordingly, he failed to "act with reasonable
diligence and promptness" in his representation of the client.

We recognize that the amended complaint did not allege that
'respondent violated RPC 1.3. However, the allegations therein .

- gave respondent sufficient notice of a potential violation of



»

 ‘the‘ rule and the conduct upon which the violation  could be
sustained.
' The remaining violations set forth in the amended]complaint
"'“,afég‘éustainable' based upon the facts alleged, which we deem
,admittédm} ' fhe amended complaint alleged that respondent's‘
',failﬁfe to’inform grievant that his case had been dismissed fof
: failh:éiﬁa answer interrogatories constituted a violation of RPC

7 ﬁ;.4(ﬁ§; which requires a lawyer to keep "a client reasonably

‘ ~;fiaformed about the status of a matter." Because dismissal of a

lfﬁ client's complaint is a significant development in any case,
) }respgndeniis~; failure to inform grievant of this event
gycohétitﬁted é‘ﬁailure to keep him reasonably informed about the
 ‘§tétus df théx-matter. Therefore, respondent violated ‘ggg
 :1.ﬁ(a), ‘as: weil as RPC 8.4(c). See, g&g;, Crispin v.

96 N.J. 336, 347 (1984) (sometimes

: “Qilenée can be no less a misrepresentation than words").

In addition, respondent violated RPC 8.4(c) a second time
when, upon the grievant's inquiry, he ndsrepresented that’the
‘f ¢ase had been adjourned.

There rémains the determination of the quantum of
?idiscipline to be imposed upon respondent for his etﬁics

violations. It is well-settled that "intentionally
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.
ﬁis:eprésehtingr the status of 1lawsuits warrants public
reprimand.* In_re Kasdan, 115 N.J. 472, 488 (1989); In re
Bildner, 149 N.J. 393 (1997) (attorney with no ethics history

reprimanded for violations of RPC 1.3, RPC 1l1l.4(a), and ggg‘
8;4(c) for failure to inform his clients that their complaint
hhd been dismissed twice as a result of his failure to appear at

“an a:bitration'proceeding).

| In a default matter, however, the discipline is upgraded to

 reflect a respondent*s failure to cooperate with disciplinary

 authorities as an aggravating factor. In re Nemshick, 180 N.J.

304 (2004)v(in matter that proceeded as a default, three-month
suspension imposed for infractions that wusually result in a
repriﬁand; no ethics history).

In this case, we determine that respondent's ethics
infractions, together with the default nature of this matter,
warrant a censure. Members Stanton, Lolla, and Wissinger voted
'fQ£ a three-month suspension. Vice-Chair O'Shaughnessy did not

participate.
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We also require respondent to reimburse the Disciplinary
Ovérsight Committee for the costs incurred in connection with
the prosecution of this matter.

Disciplinary Review Board
Mary J. Maudsley, Chair

lianne K.»Dqure
hief Counsel_

By
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