Q/] ' SUPREME COURT OF NEW JERSEY
Disciplinary Review Board
Docket No. DRB 05-117

District Docket No. XII-04-023E

IN ‘THE MATTER OF :
'ELLIOT H. GOURVITZ |

AN ATTORNEY AT LAW

Decision

 Argued: May 19} 2005

- Decided: July 27, 2005

‘mxnaperﬁ'J;:chan’appeared'on behalf of the District XII Ethics

 :_commit%eey»

,‘1ﬁllio£“ﬂ;'Gourvitzkappeared pro se. .

‘ 3; ¢o€the Honorable Chief Justice and Associate Justices of
. thé Sﬁpféﬁe'Court of New Jersey.

This matter was before us on a recomﬁendation for a
‘reprimaha‘filed bvapecial Master Julius J. Feinson. The first
V?;cpuntfof the complaint charged respondent with having Qioiaﬁed

 5£§{814(§)‘(§onduct involving discrimination) when he refﬁsed’tb
. allaw hls ‘long-time secretary, Helen Rokos, to return to work

‘;jafté; she héé’recdvered from cancer surgery that disfigured her

 5«.g£ace,.jTﬁ& second count charged respondent with having violated




'ngg h:8.4(C) ‘(misrepresentatiOn) and RPC 8.4(d) (coﬁduct
g p¥ejudicial to’the administration of justice) when, despite the
“entry df a'jﬁdgment upon a jury verdict finding him liable for
a“emplbfment discrimination — a Jjudgment that was subsequently
-affirmea_by'the Appellate Division and followed by the issﬁance
"aof a wagé\executioh — respondent failed to (1) pay the judgment,
>*,(2§ post a béﬁd ~or seek a stay of the judgment, and (3)
1~;éo&pérate with sheriff's officers in the location of and
‘ f‘ekéc£tidh:upon his assets.
N 'RéSpbndent was admitted to the New Jersey bar in 1969. He
‘“ﬁéintains a law office in Springfield, New Jersey. Respondent
" has no diécipiihary histﬁry- |
- The fécts in this matter, for the most part, are not in
>‘h?&is§ute;  Howevef, with respect to the RPC 8.4(c) and RPC 8.4(d)

cﬁarges, the facts are difficult to discern at times.

'ff?gggkgigérininationagtion (RPC 8.4(9g))

{ ,H91en Rokos was respondent's secretary from Sébfember 1975
i uﬁtil> Séé%embér 1§99. Rokos described her relationship with
~reépbndént as "empioyer/éecretary" and said that they "were not
‘iévefly £ond of each other." According to Rokos, she stayed with

respondent for so,mhny years because she was paid well.



vin  May' 1999, Rokos vwas diagnosed with adenoid cystic
carcinoma, Which.was described by anéther witnessfas an unusual
ciﬁcer of ﬁhé face. After some thought, Rokos eleéted tb
a‘undergo‘;surge:y. Her last day in respondent'é office waé
"Septeﬁgér 3, 1§99. At the time, Rbkos was sixty—nine years 61d.‘
kResﬁogdéhtland others treated Rokos to lunch in nda—July
, 1999, wheﬁ she was presented with a gold watch. According to
,Rékoﬁrbthe gift fulfilled the promise of a long-standing joke
'ifhéﬁ one“day’shé would receive a gold watch for putting up with
respondépt forvso many years. According to Rokbs,»as of the
"tim¢ othhe pa:ty,‘shé had not yet decided whether to have the
Eufgetyf Thus, Rokos claimed to have no idea why the party was
'_'fgiveﬁfﬁ for her. |
" f’fRokos dénied ﬁhat the luncheon was a retiremen£ party. At
‘ the jev’eht; Rokos said nothing about ‘retiring from the job.
Moreoéef; when, at some point, reSpondent's daughter referred to
,thé'lﬁnchéon”as a retirement party, Rokos said that she had not
 Etetired;' In fact, when Rokos left the offiee to have her
,suréery! she did not take with her any personal property in her
"ﬁbfk aréa,ainciuding photographs. | |
3 The surgery-was performed on September 8, 1999, followed by

" a two-week recuperation period, which was then followed by seven

1 ﬁéspéﬁdEnt’Slﬂife and his daughter worked in his office at the

time of the party.
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' weeks of radiaﬁ'ion, five days a week. During the period of
radiation therapy, Rokos met some of her co-workers for'luhch.
She never toid any of them that she had retired. To the
“contrary, Rokos needed to work to pay her bills. Although Rokos
cénéé&e&”that certain hospital forms identified—hér as.rétired,
ShéVclaiméd that the person who compléted the forms had made a
-miskéke; . Rokos had informed the individual who completed the
formsjthat she was "not working." Rokos planned to work until
,‘éppfoximately age seventy-five.
\‘In' ~January 2000, after Rokos's radiation ~ had been
_,COmpieted; she called respondent at home, According‘to Rokos,
’respdndént asked her when éhe was coming back, as the work was
‘piling up, and he thought he might have tg hire someone on a
‘é§ft;ﬁim95asis. Rokos explained that she would bé seeing all
ofgﬁer'ﬂbctors in February, at which time shevexpected to be
f;&&ééh&fééd and return to work. The doctors did, in fact,
| ;diséhhgge Rokos.
: ‘ﬁOkOS' collected temporary disability from September 1999

" through February 2000. Also, respondent gave her money so that

she could pay her medical bills during that time.  Rokos

; f fbe%i¢%éd "that she was capable of returning to her 3job in

'1gté5guary 2000.



At‘fhe end of February 2000, Rokos called respondén£ and

told him that she would be returning to work the first week of

'?Q?Mhidh. Respondent claimed that he did not have work for her,

;£ﬁéﬁ he did not want to "start writing checks,” and that she was B
: f"nétfio‘ccme back."
‘ 5ﬁhén,Rbkos’s temporary disability benefits expired at the'
énﬁ;qf'February 2000, she applied for unemployment compensation.
 ~0;  the fapplication, Rokos did not state thgt she had been.
‘@iiﬁfifédf bécause shekunderstood that, if such were the case, she
,;[fﬁOﬂld haveito,wait an extra month for benefits, which she could
51notf€£fbrditd do. Instead, Rokos said that the reaéon for the
‘;*@éeﬁafagiOh: was ™"lack 6f !work, could not afford it." Rokbs
’ repéa£3d ”£his informatioﬁ in a telephone  interview with 7an
.uﬁeﬁpleymenﬁ;office representative on April 3, 2000.
v"0n~Marchk21, 2000, Rokos ﬁrote to respondent and»explained
~Pth&§‘éhe:was without "financing"” and had medical expenéés to
' ﬁgy. *She asked to be paid for some unused vacation dayé during
tﬁef1998é9§'time_period. In a letter dated March 30, 2009,
ﬁiéépOndent replied (emphasis added):
| nbear’Helen:
5 Bow stupid do you think I really am? YbuVéfe not
ready, willing or able to come to work and only
offered to do so because your disability was running
out and you needed some excuse to get your

unemployment. You have already confided to members of
fmy‘bffice that you cannot type, you cannot see, you
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have double vision in one eye and cannot remember..

Your appearance is not such that would be conducive to
my clientele meeting and greeting you each day. -
Desplte this, I was willing to let it slide and
; qreatly disappointed that you had to use this method
~ . in order to ensure that you would be able to get
dlsablllty. If you had come to me instead ‘maybe
something could have been worked out. : -

Nonetheless, I let it slide and did not oppose
,your claim for unemployment. Now I shall. I shall
now amend my forms to oppose your unemployment and
shall state that you are unwilling and unable to work.

- Thus, you will not be collecting your unemployment.

Yes, you probably did have $688.00 for untaken
vacation days. This is offset by the fact that I have
been paying for you since August of 1999 for ([sic]
your medical insurance which totals $1,436.00.

I also had every intention of carrying your
medical insurance for the rest of your life and told
you so not because I was obligated but because, as you
said in your letter, for your past work and
conscientious service. You have now thrown that out
of the window and, as of this month, I will no longer
pay your medical insurance.

You made a pig out of yourself and now you  have
to pay the price.

Very truly yours,
/s/

ELLIOT H. GOURVITZ

Rokbs,was shocked that respondent‘wrote'that she."didn't
 iook~go6d enough to come to work in his office.” She did not-
know what he was talking about, as respondent had not seen her

from the time that she was in the hospital until the day of her



f;deposition iﬁ“the discrimination case that she ultimately filed
against respondent and his law firm. Rokos described as follows
her appearance in March 2000:
At that point my teeth were missing. I was
- having teeth made. There was a dent here, where they
took a bone, put it under here. My eye is slightly
lower . and after — there was scarring, which has
disappeared, after radiation. And my face, through
radlaﬁlon, probably had a red look to it. That lasted
a few weeks after radiation.
- Although Rokos had double vision following the surgery, she
“didinot‘have it at the time that she wanted to return to work.
"ffhowéver; Rbkos admitted'to having seen an eye doctor in January

;”Q2002 as a result of vision difficulty in the rlght eye. Rokos

.nﬂeSCribéd it as "an incident," not a daily occurrence.

. Moreover, in a February 2002 letter to a doctor, Rokos mentioned

'firecurrxng double vision that accompanied a recurring eye
“i m1nfect1on. She claimed to have written the letter simply to
ininqulre,wheﬁhe;>she had to remain on antibiotics for the rest of
j“ﬁgfviiféqu whether the problem could be corrected.

fm’akbsf was permitted to drive by the end of February 2000.

ﬁékbs \conCeded that, prior to her operation, she and
lﬁrespondant ‘did not discuss whether or not she would return to
v work follow1ng the surgery and treatﬁent. They never dlscussed

: ,whether respondent would keep her job open, and no arrangement

”was made to keep her jOb open. However, prior to her departure



L

fdr ‘the ‘surgery, Rokos asked respondent if he would continue
payiné he;x“uiedical insurance or whether she would have to make
:lo‘t’he’r é;*rang“fements. Respondent replied that it would be his
Vpleésure tq continue the medical coverage while she was out.
Res’pondént, for his part, testified that Rokos was not a
good emp}qyeé,' as she was bossy, nasty, and condescending to
ev’etfhédy in 1_:he. office and, according to respbndent's wife,
taiylkked f‘"badly"‘ about him. Nevertheless, respbhdent stated tha;:
he “was ’1oya.1, to her because, up until the last five years of
‘th’eir’:k frelgtionship, she had been "an effective employee." *
“‘,",U:'.Respondehﬁ‘ insisted that Rokos "left" his employ when she
‘ha&jhef surgery, which relieved him of the dilemma of how to
ﬁetniina‘te' h‘ér employment. Because Rokos was le.avinc_’;, he gave a
reti:ement 'pari;y for her; "[t]he whole purposé . . . was ﬁhat‘ it
w;s h‘gxr reti;:ement party. " He agreed to pay for Rokos's medical
;’ j.,ﬁsuf;nt':e "f:or' life by giving her the money to pay for it on her
own Reéipfmdent testified that, regardless of Rokos's status
whensheleft (retired, disabled, quitting), he understood that
,.is"'h‘é f"'ﬁ\ou’ld no longer be in his employ.
| When Rokos left, respondent had no contact with her until
 January 2000, when she calle.d him. He did not recall asking her

,i)ﬁvhen she ywould‘ ’»be back or telling her that she was missed or



thatthe L ‘wo":ék; wéé ‘'piling up. Indeed, reséondent already had.
rebia‘ceq Rokos.
Dﬁrlng }t‘:h‘eir telephone  conversation in vFebruary 2000,
) re“spghdént ’Vto.,ld Rokos that he did not have the money to pay a
third V_fsec‘r‘et‘ary' and asked why all of a sudden she was coming
back, inas’muéh és she had retired. He claimed that Rokos's true
' lntentln calling to say that she was returning to work was to
si‘;i‘:‘; ,;ué -"-an ﬁnemployment claim because her temporary disability
bengfits wEre running out at the end of the month. Respondent
acknoWledged that, if that were the Caée, Rokos was committing a
fraud. |
Acégl;ding to respondent, Rokos's March 27, 2000 1étter
v angeredhn.m fbecause she was committing a sham upon him for the
purpoéé of fraudulently receiving unemployment benefits. He
: “t:’estikfied that he wrote the March 30, 2003 letter "out of a
| -sen_‘sef of plque and . . . to be hurtful." He claimed,{ however,
' that ”‘the animus was not generated by discriniination."
'Hoieéver, ’vr:espondent added, he only learned about Rokos's'
éppéarancé from people in £he office who had " seen her post-
 ”sgfgery. He explained:

~

I had never even thought about a handicap or that's
~ the reason that I was going to do it because she
' . couldn't work. That's how her attorneys have
 'interpreted it. I did say everything I said in the
_ papers in place of her looks, and I did it to be
hurtful because I was hurt by a woman who had worked

9



- for mé;for 25 years, who herself was so law abiding
~she would not take 15 cents worth of stamps without
telling me she took 15 cents worth of stamps and
- reimburse me for it. We used to joke about it because
she was an old German with a sense of right and wrong
and structure and everything else, and she was loyal
‘to a fault and she was honest to a fault. So I
couldn't see this going on.

I regret very much writing that letter. The
Appellate Division says I never apologized to her.
‘And they're probably right. I regret any of the harm
-that it may have caused her mentally; but quite
- frankly, it really didn't. She's a tough old lady and
samethlng like that except for the context of this
- case caused her no problems. She had an allegatlon
for mental anguish, etcetera, in the Complaint; but in
discovery, we found out she never went  to a
_psychologist, a psychiatrist; but that still doesn't
excuse my action in writing that letter and sending it
to her.

In short, respondent testified that, when Rokos left, it

-was not known that she would return; in fact, she thought she

~would diéf she did not attempt to return until six months later;

and;;as a small business owner, he ceuld.not afford to keep'a'

| jebvopen for six months.

Two attorneys who shared office space with respondent and a

‘pumber of .  respondent's employees (including his wife ~and

k‘grdaughter) also testified that Rokos was unpleasant, at best, and

‘that she had, in fact, retired or quit in September 1939, w1th
no intention of returning to work. Indeed, one employee

'vtestified that, when Rokos learned that she had cancer, which

was a few months before the surgery, Rokos stated that she did

10



not ‘kndw' if she would survive, that she would retire either
after'oribecause of thé surgery, and that she was;not certain({
;£h§£~85e ﬁoﬁld_even “maké it out of the sdfgery." Rokos denied
‘makinqiiﬁé%é:statements. In addition, Rokos deniéd having told
‘;Lénydﬁe in thé‘office that she was not ready, wiliing, and able
’fto re£urn‘to work.
- Two ~em.ployeés testified about a personal encounter with

 Rokos in earinZOOO, which suggested to them that Rokos was nott
.fFCapable of returning to work. Rejene Ravo, who worked in
ﬁghrespondentfs law firm siqce 1991, testified that she .started
'y%biking"di%égply for réspondent in October 2000. One day in
eitﬁéf;vFebrﬁgry’ or March 2000, Rokgg came to the office to

‘qoilect her pérSénai effects. She and Ravo had'lunéh together.
‘¢B§ithi$ time, Rokos had been’replaced. According to Ravo, at

| the tz.me of the visit, Rokos could not drive, and she had double
“Lviéédg,léhi¢h éh§’was not sure would ever go away.

%‘”Ma¥ie ééspasiano worked in respondent's office building for
.her 4h§§baﬁd and also for respondent (for less than a year);
Vesp&éiand,joined Ravo and Rokos for lunch the day Rokos came to
the iniéé. ﬁShe, too, stated that Rokos complained that she had
"doub1e ﬁisi6n and could not drive.

Respondent's wife, Bonnie, testified that Rokos once told

her that node day she'd get him" because he had not provided her
, : ,
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Hwith a pension. In addition, Bonnie testified, when Rokos left
fok' her surgery, there was "absolutely no question she quit,
retiredkagd was never coming back." According to Bonnie, in
Aprii‘1999, Rokos had discussed retirement with,her. ‘annie
: testified that the party for Rokos was indeed ‘a fetirement,
party.
Bonnie testified that she knew that Rokos's unemployment
_claim "was her way of séamming us and the government bécause she
had runout of disability." According to ﬂ Bonnie, when Rokos‘
"' stopped by the office to collect her things, she said that she
. SE;li”‘had! double vision and, as a result, she could neither
drive nor £ype;:
i Fina‘ily, two of respondent's friends, in addition to his

; {,Wif\e' ,“a;nq daughter, te'stified that réspondent was of the highest

" character and a generous philanthropist and that he engaged in

many _charitable and professional activities. Moreover,
. respondent abhorred discrimination, never engaged in the
‘ pr:ac\t:ikce‘, ~and, in fact, had implemented a policy that encoufaged
. womén‘ to apply for membership in and be gccepted by ;fellCOWS in
" the ““Ame;ican Ac‘ademy of Matrimonial Lawyers.

;Bbkos' sued respondent for employment discrimination. ":k‘On

- June '25 and 26, 2002, respectively, a jury awarded her‘$-300,(\)‘0"0~‘

12



in cgmgeﬁsaﬁbry‘ damages and $5000 in punitive damages.’? In
‘;Anguetl¢2002, thé court entered an order for judgment in the
VV"*gmbﬁht Fof $344,590.00. On December 3, 2003, the Appellate
*f:;deigibnxaffirmed the orders denying respondent's motioﬁs for a
‘fdiiected»verdict and a new trial.
;d its December 3, 2003 unpublished opinion, the Appellate
Division rejected respondene's claim (among others) that he was
‘ehtitled- to veither a directed verdict or a new trial on the

;;grouﬁd:that the “liability verdict was against the weight of the

evidéﬁee,ﬁ Rokos v. Goﬁrvitz, Docket No. A-1140-02T3 (App. Div.
neeembe'r ;,.}3»', 2003) (slip op. at 2-3). Specificalyly, the
a§peiiate‘court rejected respondent's argument that there was .no
evidence,’that' he had intended to discriminate against Rokos
; 'Sa“Sed updn a bhandicap and that his March 30, 2000 letter was
iinSuffiCieht proof‘that he had such an intent. Id. at 12, 20.
~ The panel went on to. identify a number of reasons why the
eV1dence proved that respondent "had a discriminatory intent
‘when [he] terminated [Rokos]'s employment on February 24, 2000."
LQL at’ 20. |
Initlally, the Appellate Division distinguished two ‘of

three federal cases upon which respondent had relied, noting

27(3)1'1 bcﬁ%ﬁerlls, 2002, the court entered an order for judgment
for counsel fees and costs in the amount of $195,463.36.

13




thaﬁkthe\éiéériminatory statements at issue there were not made
in the-centext,of\the adverse employment decisibns or by persons
fﬁho weée involved in the decisions. Id. at 12-15. The
Aﬁéelléfé Division further noted that the third case upon whichk
:réépondent had relied actually favored Rokos because the person
n Qho ma&é thé discriminatory remarks in that case was one of the
',Qspis§oﬁ ’hakers and at least one of the comments was
1’°E;ntéﬁporane6hs with the adverée employment deciéi;n. ~ Id. at
16-17.
‘Moréovér, the judges observed, the "strongest proof of
~{discriminatory'intent" on respondent's part was his March 30,

2000 1et£er., Id. at 17. Plus, "there was additional evidence

on this -issuve." Ibid. First was respondent's statement to
Rokos during their Fébruary 24, 2000 telephone conversation that
he'no'loﬁgervneeded or wanted Rokos and was unwilling to "start
, wfiting checks again." Id. at 17-18. The court observed that
Qé{o]b&ioﬁsly left hanging in this expression by'GourvitZ‘of his
termination }deéision is why he no 1longer needed or wanted
;jﬁbkoél and why he was unwilling to start paying her again."
‘ ;QL at.iB.' The appellate panel continued:

c The jury was entitled to find that the answer to those

- questions was given in Gourvitz's letter of March 30,
2000, in which he stated that "[y]our appearance is

‘not such that would be conducive to my clientele
meeting and greeting you each day."

14



There is a logical 1link between Gourvitz's
termlnatlon decision on February 24, 2000, and his
letter of March 30, 2000. The latter explains and

- sheds light on the former, revealing a basis for the
. termination decision where scant basis was shown
“before. ’ Moreover, Gourvitz's letter addresses other
aspects of the apparently still-ongoing termination
. process: plaintiff's accumulated but unpaid vacation
. beneflts and her health insurance. Thus, Gourvitz's
. letter may be viewed as another phase of the
~continuing process of terminating plaintiff. So
,l»;§v16wed, Gourvitz's letter provides a link showing that
7"+ he +had a discriminatory intent when he terminated
‘fg,plaintlff s employment.

ttlh%g;]
The court ~identified other evidence that disproved

“'respoﬁdent s assertlon that Rokos had quit, retired, or was

;g%?unable to perform her Job Ibid. 1In this regard, the court-

observed that respondent never mentloned in his letter that

‘Rokos had qult or retired. Id. at 19. So, too, with the

‘jﬁJanuary 2000 telephone conversation and Rokos's March 27, 2000

'letter.“ Ibid. In addition, Rokos never removed her personal

items from the office when she departed prlor to. surgery; 'she
~did not ask for her accumulated vacation pay at that-time; and -
- sheqeppiied”for temporary disability benefits. ;Q;gL Finally,
‘ Rbkoskclearly'was able to return to work because her physicien:
: hed oertified that she was able to return and.thet shevdid not
have any disability that prevented her from performing the
‘dutiés' of }a"lééal secretary. Ibid. The Appellate ‘Division

. concluded:

15




The result is that there was evidence showing

that the reasons advanced by defendants for plaintiff

leaving her employment were false. That evidence,
‘coupled with Gourvitz's letter of March 30, 2000,
- provided proof that defendants had a discriminatory
intent when Gourvitz terminated plaintiff's employment

on February 24, 2000.

[Id. at 20.]

Eventually, the matter was settled for $350,000.00. As of
, thedhearing before the special master, it was not clear how much
respoﬁdent had paid. At the'hearing in early December 2004,
'Rokos claimed to have received "under $100,000." Her attorney

claimed that Rokos had been paid about $150,000. At the hearing

in January 2005, one of the attorneys who represented respondent
~during the post-judgment collection ﬁrdéeedings claimed that all
) thé‘money due Rokos had been paid. At oral argument before us,
f‘reqpondént; represented that he had satisfied the judgment in

full,‘except'for the attorneys' fee issue, which was pending

appeal.

| EQQVColgggeign Efforts (RPC 8.4(c) and RPC 8.4(d))

| It was difficult to ascertain the facts with, fespect to
‘;ﬁokos's;(iawyers' efforts to collect upon the judément, The
yévidenéé‘ is confusing and replete with respondent's
 ;unsubstantiated'and unexplained assertions of wrongdoing on the

{part~of Rokos's lawyers and the Honorable James S. Rothschild,

16



\ 3r:,' Jgs,c;,‘ 6né of the Jjudges assigned to the matter.
Jﬁ@rﬂéﬁer, thé‘investigative report issued by the District Ethics
 ¢ohmit£9e, ‘Waé "limited to the issue of respondént's
'disériminator§ conduct and contains no findingé or disﬁussion of
 the ggg‘8§4(c) and RPC 8.4(d) charges based upon respopdent's
,failuré‘to7satisfy the judgment entered against him in Rokos's
emg;oYmaﬁt ‘discrimination §ction. In addition, the special
 m&stef's,,'haning report provides little detail about
~respoﬁd;nt's :conduCt, citing only certain ¢ourt orders and a
;*judaéiﬁ letter in support of his conclusions. Finally, the
»ffﬁpféseﬁﬁer's brief to us contains’no discussion of the RPC 8.4(c)
 aﬁd ggg‘8;4(d):charges, and“respondent's‘brief’does@little more
thah"asserﬁ ihe, same vagﬁe, - conclusory referéﬁées’ to his
‘ﬁ§péété&fa£tempts, offered below, to hold Rokos’s“éttorneys and’
Judge Rd#hschiid to "the letter of the law." 1Inasmuch as the
i téétimoﬂy was difficult to follow at times and often consisted .
:;sdf littlé?ﬁprefthan bare cohclusions, we rely substantially on
feertain letter opinions issued by Judge Rothschild.

'As;statéd pieviously, the\trial court entered an order for
judgment in August 2002. In October 2002, the. court denied
"-bk‘res;:ondent's motion for a new trial and entered an order for
'njﬁdgment for counsel fees and costs. Respondent appealed thé‘

’f”order denying the motions for a directed verdict and new trial,
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butﬁﬁe,neithér posted a bond nor requested a stay of execution
ofithe”judgment that had been entered.

In her testimony‘before the special master, Diane LaPadula,
’Rokas's lawyer in the discrimination case, stated that, iq
‘wpeéember 2&02, she filed a motion as a result of respondent's
‘lgéfﬁsal, téj'appgar for supplementéry proceedings, produce hi;'
?éigéncial fééOrdé,‘produce his wife fof deposition, and disclose
‘”hisffassets.  The court ordered respondent to do all these
 thiﬁ§s,1éxc¢pt produce his wife.

‘In.Jaﬁuary 2003, according to LaPadula, reépondent'appéared
* at Supplémentary proceedings. Based upon information obtained
lgduriﬁg ~the process, in March 2003, the court ordered that
‘ reéﬁbndent's firm make "periodic -payments anywhere’ between 15
“and és;ooo_per month" out of the firm's assets. In addition,
\becausé Rokos's proofs showed that +the firm was making
“Qﬁbstantial*money, but respondent claimed that the firm ﬁad no
mbney, a court—appdinted accountant was charged with reviewing
the fi.x:‘m'sﬂ financial records to determine the exact amount of
the'periodic payments that would be made to Rokos. This order
'waé appealed and eventually affirmed b&_the Appellate Divisiong:
1The“accountant never rendered a report.

A'In April 2003, the Essex County sheriff apparently levied

7mupbn all of the goods and chattels located at respondent's
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ﬂLiviﬁqstpﬁlfhbmé;, whicﬁ were then purchased by respondent's
mother-in-iaﬁ at twice the value. At some point, the goods and
}chéttels located at -respondent's Springfield law office also
weré levie‘d upon and sold to an attorney in respondent's law
firm.
At‘sbmé}other point in 2003, Rokos filed with theyDistrict
‘ifl Ethiéé'cbﬁmittee (DEC) a grie&ance in which she épparently
i’élleqéd’thagurespondent had violated RPC 8.4(g). On July 7,
7 w“2003i"rDEC investigator Gary D. Nissenbaum issued. an
in?éStié%iiVé repoft concluding that respondent had ndt violated
$f ;be fulé. Qn July 15, 2003, the DEC secretary wrote a lettér to
w‘gi‘!;!‘okbs ‘and informed her that "there is no evidence of ethical
bmiécénduct that wouid warrant filing a complaint.™

 In September 2003, Rokos filed with us an appeal from the

Dﬁé‘skdetéf"nation' On February 9, 2004, we reversed the DEC's

)‘éé;ermination and remanded the matter for the filing of a
T 1complaiﬁ€ charging respondent with having violated REC 8.4(q).

 ¥ ﬁé‘ stated previously,, in December 2003, the Appellate

"”7Diyision;éffirmed the order denying the motions for a directed

verdict and new trial in the discrimination suit. At the same
j-time,‘ﬁhe Appellate Division affirmed the lower court's March

" 2003 order requiring respondent's firm to make "periodic

19




;péyﬁéﬁﬁgiénywhefe»between 15 and 25,000 per month" out 6f the
;firm's assets.
| Iangﬁuary 2004, Eudge Rothséhild was handling the case.
Abcafding té LaPadula, the judge appointed attorney Jay Benenson
as ‘“fiécal agent" for éhe purpose of analyzing respondent's
.firﬁ's jbperations.‘ Shortly after Benenson's March 1, 2004
«léﬁter Ed the court reporting his findings, the Rokos case was
{Fettléd;;at least in the eyes of LaPadula and Judge Rothschild.
'jtinsﬁif:(vxjs‘f“séen bélow, respondent denied that a settlement had been
;féééhedg)" The settlement was facilitated by Judge Rothschild.
 iBy’this time, the judgment had reached ébout $700,000.

‘Under the terms of the settlemént agreement, as understood
~$ﬁsLaP§dula and Judge Rothschild, respondent was to pay Rokos
ﬁ$§50,000; inclusive of what she already had been paid.3 Of that
*émaunf; $200;000 wés to be paid within sixty days of March 17,
2004, with $69,932.36 to be paid within the next year. In
étidition, "$50>000 at 5% interest [was] to be paid guarterly
‘baginniné 45 days from July 24." At this point,(according to
 L&Péa;ia, the agreement was in principle, meaning that the terms
"as to the amount of money to be paid, when it would be paid,
tStél éﬁoﬁnt~of the settlement, were all defined and finalized."

* 8he claimed, however, that respondent wanted to check with his

3 The record was unclear as to whether, by this timé, Rokos had
- received $15,000 or $30,000. :
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‘aéCGﬁnéant‘to}make sure that the payments would be~deductible to
him; h There also was an issue with respect to the
f¢6nf§dentiality of the agreement. |
k f fn  May 2004, Judge Rothschild entered an order of
e“éettlement. }The order is not a part of the record. On June 18,k
;'2004 the’ﬂudge entered another order, this time clarifying and
%enforexng the settlement agreement. At this peint,'the $200,000
"payment was due on July 24, 2004. |
kE@:’his part, respondent denied that a settlement agreement'k
’ h&q”b§edtreached. Instead, he claimed that he had to take‘eome
‘fﬁtiﬁé te,'think about the proposal, to understend the tax
;”éqnseﬁueﬁces, “and to have his wife seek independent Jcounsel;
inasmnch= as she was going to co-sign ‘a mortgage againsty the
;7mmr1tal home 'in order to obtaln funds to satlsfy reSpondent s
,finaneial obl1gatlon under the proposal.

Moreover, according to respondent, the ethics'complaint»was
i"flléd in May 2004. Respondent‘ claimed that he did not hear
about eur.February72004 reversal‘and remand of the DEC'S;thy
:i00§ decision‘or\the filing of the complaint until June 2604.4
when v;he” re&Eived: the complaint, respondent and his wife were
eeneerhed that, if the house Qere mortgebee, and he were

‘fSQSPended‘ or diSbarred, he could not satisfy the increased

4 Respondent denied that he had ever received notice from us that
the ethics case had been revived.
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mortgage payments, and he and his wife would lose the house.
After consulting with a lawyer, respondent's wife rescinded her
‘fagreement £o co-sign a mortgage on the house.
o Abcprding to respondént,Adespite the setback - or‘because
- of it ¥‘ he offered to pay Rokos $10,000 a month from his
kbuéinesé, but she fejected it and demanded $30,000 a month
‘£GCause there was an agreement. Respondent also testified
b?fore the‘gééecial, mastef that he had vociferously denied to
‘counsel "and in papers to the court that there was a settlement
aggéement. Nevertheless, Judge - Rothschild had deéided to
v enfgrce the ;agreement" and, respondent stated, entered the June
18, 5004‘order.‘ Respondent appealed the June 2004 order; and,
-§§‘0£ his Dece@ber 8, 2004‘ﬁestimony before the speéial master,
?ﬁhe a§g§al had not been dis&issed and was, therefore, presumably'
éeqdihg.

| On Juiy 23, 2004, the day before the July 24 payment was’
vdné} féspondent filed a motion asking the court to vagate and
reconsider the orders pertaining to the settlement and ‘stay. the
< qfdéts  pending appeal. Among respondent's arguments was the
}unsub;tanfiated claim that his wife was unwilling to co-sign a
mortgage on  the marital home, after having learned that the
fdigciplinary action against him had been revived. Judge

N

" Rothschild denied respondent's motion on the basis that the
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sefglement égréement did not condition the péihent of the
SZO0,000 upon respondent’'s obtaining a mortgage.5

Af;fin a ,Supplemental application for a stay, respondent
kkqfféred £o pay Rokos $25,000 in early September 2004, foliowed
‘ %§ $5000 monthly payments. At a two-day hearing in mid-August
'; 2004, presumably on the supplemental application kfot a stay,
' reépondent’ réfused to disclose to the court his whereabouts
during the preceding week. ~Eventually, respondent confessed
thaﬁfhe and his wife had been in Italy, where they‘stayed at a
~-villa that they had rented. |
| Hofédvér, although respondent testified during thé hearing
‘ithat hg had "ﬁore than $15,000">in his possession, he refused to
”give,£ﬁe judge an exact figure. Among other things, respondent
\’alab testified that he was reluctant to pay Rokos what he ¢wé&.
 becaﬁse she did not deserve‘the money. Respondént admitted that
he" hid;{iﬁformed"Benenson that he would settle the matter by
bringing 3100,000 to court with him. Respondent conceded,

zwhowevar, that he would not give the money to Rokos unless she

5 The date that this motion was denied is not reflected in the
record. :However, it could have been either August 3 or August
10, 2004. An August 12, 2004 Appellate Division order denying
" respondent's emergent application for a stay of the trial
court's August 10, 2004 order refers to trial court orders of
‘August 3 and August 10, 2004. The existence of this appellate
court order suggests that respondent appealed Judge Rothschild's
‘order that denied respondent's July 23, 2004 request for
vacatiOD;?reconsideration, and a stay of the May and June 2004
settlement orders.
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iaéfééd t§ ﬁhe new settlement proposal set forth in respondent's
' suﬁplémental application for a stay. Also disclosed at the
khearing on fe3pondent's motion for a stay was his receipt of a
$36,717.96 dfaw down on his home equity line, which respondent
ﬂcléiméa jﬁo have used for the payment of other debts. In
addition, he disclosed thé existenceﬁof‘é bank account that he
«hadfnot pfeﬁiously identified.

- Respondent wound up tendering the $15,000 check to kokos‘at
the}heariﬁg. Even then, the judge noted, the payment was elevgn.
dayijiate and ﬁade only under threat of incarceration. Judge
mRothschild observed: "To describe Gourvitz' position during all
«theseg‘prpceedings as obfuscatory, intractable, recalCitrant,
grudging and dilatory would be a significant understatement.”

Déspite respondent's objections and claims that he could
not obtain the‘ mohey he owed under the settlement, Judge
,-ﬁ@éﬁSdhiid held him in contempt on the basis that his practice
ugeherﬁted. betweén $660,000 and $900,00 per year; that he
'continﬁéd to spen& lavishly; that he refused to pay even what he‘
claimed capable of paying; that he could have borrowed against
homes; that he drew down on his equity line but offered it only
" for purpresiof settlement; and that he otherwise "refused to

~pay a cent."
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e Thé?supplemental motion was denied, and, as of August 17,'
2004,*ré§%ondent had "appealed all the court's recent rulings."

‘j?resumabiy; the "recent rulings" included the May and June 2004

*-f‘ondefs confirminé and enforcing the March 2004 settlement

‘k,Aagteément and the order denying respondent's first motion for
‘:réconsideratibn and stay of the settlement orders, which was

| ""filed on kJuly 23, 2004.
| On August . 18, 2004, Judge Rothschild entered two more
\-orders,‘ gtesumably in response to respondent's supplementai
~application and as a result of what had transpired at the two-
day _hagring earlier in the month. Both orders found that
reSpoggént had placed assets beyond the reach of e#ecution énd
that he had the ability to make an immediate payment of $100,000
“ ;to Rokos. ~The orders held respondent in contempt.
3 Spe6ifi¢ally, Ong order authorized the issuance of a warrant for
’réspbndeht's arrest and incarceration if he did not pay Rokos
{.$100;000. FHowever, Judge Rothschild stayed the terms of the
: ordér‘until Monday, August 23, 2004. The other order appointed
f ﬁénenson as'réceiver of respondent's law firm and provided that,
s (amoﬁg’ oﬁher things). respondent paid $100,000 that day,
(fbllowe‘d' by ‘ﬁayment of $64,000 by August 31, 2004, ‘the oider |
‘'would be -gsuspended. This order did not contain a stay

provision.
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" On Aﬁ@ust 20, 2004, the ‘Appellate Division denied
reSbondentfs motion for a stay of both August 18, 200'4;orders.6
That month, respondent paid Rokos $15,000. Respondent also paid

" Rokos $100,000, but the payment amount did not fulfill his

;“*~leigétions under the settlement agreement. Moreover, instead

6

 ;f?payingvthe;$64,000 by August 31, 2004, respondent paid only
4556}009,‘ and then only as a result of a conference call
/ géne£ated'by the missed payment.
n V:bn September 13, 2004, the court held a hearing on Rokos's
.mbéion to cbmpel respondent to pay the remaining $44,060 of the
}«3564;0§0- obligatiog or be incarcerated. At the hearing,
'tESéquent did not dispute that "he and his family take out
~k,close*ito -$400,000 per ‘year from the firm." Moreover, Judge
:Réth5§hild found that, by this time, respondent's wife had
{iﬁgreed to sign a mortgage so that he’cpuld obtain ehough money
td;satisfyfhis financial obligation to Rokos.
iOnk‘September 26, 2004, Judge Rothschild issued an order
#equiring respondent to pay Rokos $44,355.62 by Octpber 29,

2004, or be incarcerated. Respondent did not make the payment,

; On August 20, 2004, the Honorable James J. Ciancia, J.A.D.,
" signed an order on emergent application. Even though one of the
~August 18, 2004 orders provided for a stay, Judge Ciancia's
- order stated that respondent had sought a stay pending appeal
"of the trial court's orders of August 18, 2004" (emphasis

added). o
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‘,;;,he'h;d apéealed‘the order, and the Appellate Division’stayed
thévincérceration provision, though presumabiy notvthe payment
 provisi6ﬁ. This appeal, énd presumably all of the appeals from
the brdef; pertaining to thé settlement and respondent's attembt
,§¢ h;v¢~ those ~orders vacated, reconsidered and stayed, were
“pending gg of LaPadula's testimony before the special master.
” By thia time, respondent still had not posted a bond or obtained
a,stay of the judgment. Moreover, as of the date of LaPadula's
';ieéiimony (December 7, 2004), respondent had paid no more money
(ﬁb either'Rokos of her attorneys.
| Oh'Détember 3, 2004, five days before LaPadula's testimony,'
 'ébSp6ndeh£ ﬁade another settlement offer, namely, that "by
| ‘Mpﬁday“ hé would (1) immediately pay $120,000 to Rokos and‘place-
 ¥hé reﬁaining $70,000 in cou££, which would then be paid td her
i “asvcalled‘for under the Agreement,” (2) "not seek by way of
'bappeéi‘;ﬁﬁe return of any monies paid to Ms. Rokos or the
reduction of any sums to be paid,” and (3) obt’ain a bond to
kzldp?ef #70,000 of the attorneys fees but continue with the appeal
fegarding this issue. Moreover, respondent proposed that the
péftigé Sign mutual releases. Laéadula testified that,‘as of
‘the Ldéy of her testimony (Wednesday, December 38, 2004)(
W;éspondent had not posted a bond, there had been no paymént, and

g the appeals had not been withdrawn. Moreover, respondent had
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not.;ubhitted a certification from his wife setting forth hef
'agreémént t§ Sigh pff on a mortgage of the marital‘hbme, which 
'LaPaduia élaimed that he had offered to do on December 3, 2004.
| ‘kesp0ndent detaile& extensively before the special master
his poéition that he did not thwart Rokos's collections efforts.
Rathér, hevclaimed, Rokos's lawyers and Judge Rothschild refused
"~ to follow the law, and he was forced to make them do things.
fproperly either by forcing the lawyers to file nbtions or by'
‘his taking appeals. |
Respondent claimed that, when the court ruled that he had
v the aﬁility to pay but was spending the money on things such as
k a vacation in Italy and the purchase of a car, the court "didn't
’follbw the law." Moreover, respondent testified, his wife
aqréed to mortgage the home only because 4she gave in," as she
‘diénnot want to see respondent go to jail. |
| Respondent boasted to the special master that, aé a result
- of the éppeals, he could "sit back for the next year and not pay
’ Hts. Rokos a cent," although he did not want to do that. ﬁe
| ¢0ntended‘that he was set to close and pay Rokos in full, but
her atﬁbrne&s would\not acéept the offer unless he also agreed
”tolpay thevattdrneys' and Benenson's fees.
With respect to the claim for attorneys' fees, reSpohdent

told LéPadula: " "Besides, it's under appeal. You don't deserve
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it  In fact, during his testimony before the special master,
respondent claimed that the closing on the house "was in place
as far as the money that I need to pay her off."

At the hearing before the special master, respondent
~continued‘€b?édhere to his position on his obligation to pay the
. Jjudgment and the manner in which the judgment could be
collected; which he described as follows:

Now, when you say 'required to pay,' that's a

misnomer. There is a Jjudgment against me in which

they can do whatever the law legally requires them to
do and for me to obey whatever's legally required in

‘order to pay that money. '

‘\nESbondent conceded that he was capable of paying $10,000
‘iper”mcnth.to Rokos if she and the court had. agreed to it. 1In
fact, he paid $10,000 a month in 2003, but the total amounted to
less than $30,000 for the year. When asked why he had not paid

ththe'“émount owed, respondent suggested that it was because

e pounsel’fo; Rokos was not collecting in the correct mﬁnner, and

 v:kh£§*£ami1§‘had abandoned him. So, "as a result of that and the

°‘£q:§,that‘tﬂey_did and everything else I was going to hold them
) t"E’.‘:heps and Qs and letters of the law."

| ‘In sum, respondent refused to acknowledge in any way that
  héA §ctéd' inappropriately with respect to satisfactioﬁ of the
judgment. Instead, he argued that he had not paid the monies

vxbecauée he did not have attachable assets, and Rokos's attorney
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”ﬁadehlways gone about her <collection efforts ' illegally.
k,Theréfore, he had taken it upon himself to enforce\the letter of
thg -law, In addition, respondent ‘claimed, Judge Rothschild
enferéd £he various orders illegally and had illegally appointed

a réceiver who was the judge's friend and as the result of ex

" parte communications.

Attorneys Brian Corrigan, who had shared an office suite
with 'reséondent for thirteen to fourteen years, and Richard
Outhwéite, who had been an attorney with reSpondent'svfirm for 
, ﬁbufteen years, attempted to corroborate respondent's claims of
ﬁrongdoing '6n the part of Rokos's: attorneys and Judge
‘Rothschild. :- However, most of their testimony pertained to

’matters that pre-dated the settlement. “Only Ouﬁhwaite testified
, wi;h respect to the hearings in BAugust 2004,Vbut, again, the
‘ con£eﬁt‘of'his‘testimony was little more than accusations about
the:jndge's perceived incompetence.

| : duthwaite testified before the special master that, at the
 l"p§y or stay" hearing (presumably held in August 2004), Judge
jiRéths;ﬁild applied the standard used in matrimonial cases where
&eadbeat former spouses and parents go to jail if they have
1assets but refuse to meet their support obligations. According
to Outhwaite, in a civil case, a party may be jailed‘only if he

or she is found to have been secreting assets. Benenson made no
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i ]sqgh finding with respect to respondent. Moreover, Judge
?ﬁgihSEﬁi;d had médé his decision before the hearing even began.
" Wiﬁh‘ﬁespect £o the purported settlement agreement, which,
1‘jaceo£&ing‘ to Outhwaite, +the judge forced upon respondent,
'* ,outhQaite testified that there was an issue regarding  the
itéxabiiity‘ of payments made to Rokos. The agreement was

?ﬁentatiVe, “but the judge held respondent to it. Outhwaite

f' ftestffiéd“that respondent had informed the judge that there was

‘no agreement, nothing in writing, and there would be no
‘f agr§emént ‘until‘ he learned about the tax ramifications "and
J §tﬁe£ issués.ﬁ ‘Accbxding to Outhwaite, once the tax issues were
 iFe$olved, and £he judge was informed, the judge declared that

‘?tﬁere waé'an agreement, even though Ehere was not. |

' 65£Ewai£e testified that, when respondent made arrangements
 t§ obtain a m@rtgage and was in the position to pay Rokos the
fu11 5ambunt’ owed, including interest (presumably in early
Décémbét 2Q04), Rokos refused to accept it. Outhwaite believed
thaé%ﬁkas turned it down just to be vindictive. Even one of
"ROKOS'; attorneys believed that she was being unreasonable.
;Névéitheleés, Outhwaite stated, all the money had been paid, but
ke Rokos had not yet signed the release. In early January 2005,

. respondent filed an order to show cause (presumably on this

”issué), but Judge Rothschild did not sign it until <the day
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 before 6u£hwaite's testimony (January 19, 2005). Moreover, the
ordef compelled respondent to produce documents and to -appear
bef’,:\or,e the judgé on the day of the ethics hearing. According to
.OuthWaite,t all of this, as with things in the past, was done
wiﬁhout the benefiﬁ of any court rule authority.

' As we statéd previously, respondent represented at oral

ya‘rguﬁent,béfore us that he had paid Rokos all that éhe was owed.

?ﬁith ‘respeCt to the first count of the complaint, the
épéciél master concluded that respondent did not vioi’ate REC
8.4iqyéiconduct involving discrimination). As for the second
,count,”the‘épécial master concluded that :esponden£ "acted in a
% ﬁafbyﬁhich is prejudicial to the administration of justice,ﬁ

which\"coﬁsftitﬁted a violation of RPC 8.4(d). The special

. 'master's report was silent as to whether respondent had violated

LEQ 8.4(0) (misrepresentation), which also was charged in the
: Bec{cngl;;izllt:ount. The special master recommended the imposition of
g i:epi.%iinan& .

In support of his conclusions that respondent \ha,d not.
‘vib'léted RPC 8.4(g), the special master found that respondent
and Rokos had a difficult relationship but, nevertheless, worked

: ftogetﬁer for twenty-five years. The special master took no
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p@sn.tlon on whether Rokos had retired when she went out for her
s;zr'géry ‘but noted that she left, "at the very least, for six
: mnthﬁ." 'r The special master further found that, when Rokos
\squ‘gh,,t to return to her employ with respéndeht, respondent
became ‘angry because Rokos kﬁew ~that she already had been
replacec; The special master noted that, .when Rokos applied for
‘i'iunempioyment benefits, respondent's "anger turned to rage," a
‘ reactiéﬁ “that the ‘special master found “"difficult to
, understﬁﬁd . .

With respect to respondent’'s March 30, 2000 letter to
%E;;‘Roms,:athé" s,iaecial master observed that the one sentence about
Rokos's a’pp_eakrrém‘:e‘ had a catastrophic effect on feSpondént. A‘ o
:di~$y~3"05,,000 | ﬁudgmetﬁ: ‘was entered against him, which ba\.llo-oned. to
mé:e than $700,.000 with interest, before the case ultimately was
settled for $350,000.

Thé ‘special master found that the record did not suppor£
: thé,’ : coriciusi’on that respondent ,"was’ engaged in a concerted
',_e?fvfor‘c‘; to kdiscriminate." "'Rather, it demonstrates that
i ,.R’esponydentk reacted in a fit of anger." In other words, "one
sentence in an angry letter” did not constitute an ethics
"viol&ation. | Av"rhe special master concluded:

: Respondent's testimony regarding his 'attitude : toward

discriminatory conduct is persuasive. The character
- witness [sic] he presented indicated that Respondent
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was active in promoting community matters and was a
leading and active advocate in his practice.

“His relationship with Complainant was at times-
angry and negative. But they, [sic] stayed together

- for a number of years. A one-line sentence in a
letter, absent any other evidence of discrimination

should not subject a lawyer to ethical penalties and I

will so recommend.

Although the special master viewed the first count of the
complaint as having been based upon "a one time lapse in
judgment, " he described the conduct that led to thé second count
as "déliberately obstructive.” The special master explained:

There is no question that Respondent was
confronted with a significant financial obligation.

- Respondent's testimony and demeanor during the course
- of these ethics hearings demonstrated a high degree of

.resentment regarding the outcome of the civil suit.

Respondent appears to have let this resentment control

his conduct.

v The evidence submitted by the Committee show
[sic] pattern which in any context would be troubling.

The special master quoted Judge Rothschild's statement that
‘respondent's resistance to Rokos's collection efforts was
N"obfuscatory, intractable,‘recalcitrant, grueling and dilatory"
'and essentially unbecoming of an attorney.

In recommending a reprimand for "act[ing) in a way which is
prejudicial to the administration of . justice,” the special
‘master concluded:

The - conduct of Respondent went beyond simply

protecting his rights. He abused the process and let
his ' resentment get the better of his professional
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| - judgment.  This conduct, however, appears to be
‘specific to Respondent's personal problem and not his
conduct with regard to his everyday professional
activities. S
Following a de novo review of the record, we are satisfied
‘kﬁhatﬁ-the special master's conclusion that respondent violated
‘ ggg 8;4(dy‘is Supported by clear and convincing evidence. In
 additiQn, we' are satisfied that the special master properly

concludedvthat the record lacked clear and convincing evidence

that reépondent violated RPC 8.4(g).

'/cbndﬁCt' Prejudicial to the Administration éf Justice (RPC

8.4 (2}, ) ; A

| : The Chérge that respondent violated RPC 8.4(d) was based
ﬁgon, among other things, his failure to pay the judgment
;gntéfed aéainst him, even though he had neither poéted a bond
)  £or' rgqﬁested é stay.7 RPC 8.4(d) provides that it is
. p:ofeé’sf""iqﬁ’él’ ﬁiédonduct for an attorney to "engage ’in" conduct
~ﬁhat islprejudicial to the administration of justice."” Faiiure

“to obéy a court order is conduct that is prejudicial to the

7 he ' second count also alleged that respondent violated RPC

8.4(d) when he failed to cooperate with the sheriff's officers
- in their attempts to locate and execute upon his assets. There
was very little testimony on this issue beyond claims that
Rokos's lawyers did not proceed correctly. Ultimately, however,
the sheriff's officers succeeded, and the assets apparently were
seized. In any event, the record does not clearly and
convincingly establish that respondent did not cooperate with
the sheriff's officers.
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yadmini»stration of justice and, therefore, a violatiori of RPC
8.4(d). In re Harris, 182 N.J. 594, 601, 605 (2005) (attorney
violated RPC 8.4(d) when she failed to abide by an order to turn
over a file to the client in one matter and an,order to retui'n

_ the unearned portion of a retainer in ajnother ‘matter); In re

 Hartmann, 142 N.J. 587 (1995) (attorney violated RPC 8.4(d) when

‘hé vifepeatedlyv‘ failed to abide by several orders requiring him
p‘%é‘r;pnally “to pay opposing counsel's attorney fees,
wéggytieet':ess-itating repeated and additional court action for more than
f ifteéns’~ months).

Although the special master concluded that respondent had
v:.olated m 8.4(d), he provided scant detail with respeci‘;,‘to
) jixst, how Vres‘pondent acted contrary to ‘that rule. Neverthéless,
we find clear and convincing evidence of respondent's misconduct
in this x.;egard.

| Whenkre‘s‘po‘ndent appealed the orders denying his motions for
‘a directed verdict and for a new trial, he failed to seek a stay
of execution of the judgment or post a bond.‘ Thus, the trial
f court ;wvas" able to enforce payment of the judgment. There is no
clea’r,]and 4c,onvincing evidence that, prior to the entry of the
‘June" 18', -»200'4“4 ‘order enforcing the settlement, respondent héd
deliberately avoided satisfying the judgment or abiding by céurt

orders. Although the court entered an order in March 2003
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. ';requ%rin’g respondent's firm to make period payments, the order

is ‘net included in the record, and its language (as described by

i, LaPadula in her testimony) is vague insofar as it reportedly

ideﬂtified the payment amount as "anywhere between 15 and 25,000
p’er“‘ month. " Moreover, while an accountant was appeinted to
determlne *the -amount that was to be paid, he eever rendered a
' raport - In "/a‘deition, the order was on appeal through December
- 2003, : a'nd "fthefe is very little evidence with respect to Rokos's
fefforts ‘to obtain payment. Nevertheless, during this time,
i'espondeht, was not making any progress toward satisfying the
judgment .

Respondent's _obstreperous conduct beganl with certainty
after ‘the: entfﬁr of the June 18, 2004 order enforcing the

eeti_:l‘ement. While respondent and his two attorney witnesses

offered a multitude of reasons why a "settlement" had not been

k rgeched~ and why the orc}er should not have been entered, the fact
: is . that, ‘right or wrong, the order was entered, and its
‘p':ov'isﬂio'ns were never stayed. Yet, instead of complying with
the order, respondent embarked on a mission to do all he could
to avoid p‘aying Rokos because, as he testified before Judge
Rothschild, she did not deserve it.

with +this attitude, respondent first attempted to re-

- negotiate the terms of the settlement by offering Rokos $10,000
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a month. When that failed, on July 23, 2004, the day before the
first payment was due under the settlement agreement ($200,000),
responi:ler;t filed a motion seeking reconsideration and a stay.

He did not make the $200,000 payment. He did not comply with

the June 18, 2004 order.

)When his motion seeking reconsideration was denied,

respondent filed a "Supplemental" motion for a stay, which was

écccmpinied‘ by yet another settlement offer on his part - this

t:.me fafsking Rokos to accept $5000 per month. ‘While the

prdceeglings on this motion were under way, respondent revealed

‘that 'hieé"ha_d‘been on a vacation in Italy and that he was capable
: ,l'ybf i;ay"ing Rokos $115,000 on the spot if she agreed to his latest
r"'oflf‘er.,atwhich presumably was the §$5000 per month. After the
','éhtry ,6‘f ’additi‘o_nal orders, respondent finally paid the ‘~$115,000

. to RokOS;unﬁer threat of incarceration.

- Next, respondent refused to pay Rokos the $64,000 due on

-; iﬁQust 31, 2004. Instead, he paid only $20,000. When’ the judge
,;f“‘_iSSued another order requiring paymen‘t’ of the $44,000 vbalance by
‘@ﬁobérv’ 2'9, 2004, respondent appealed the order and refused to
pay vthe "f’!?!'én,ey, even though the Appellate Division had :stayed
fonly. the incarceration provision. In the absence of the court's
ab:.l:.ty to incarcerate respondent, he elected no£ to pay the

money.
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Yet, Respondent was again able to come up with money he
claimed not to have when it benefited him. On the eve of the
hearing “before the special master in this matter, respondent
Lmade“yetlanbther settlement offer. This time he agreed to pay
'ﬁokos all that she was owed. By the final day of the hearing,
réépondent apparently had paid Rokos the money due.
| Thus, in the end, perhaps in a bid to avoid jeopardizing
hisyérivileqe of practicing law, respondent managed to come up
with the money that for over two years he claimed not tb haﬁe.
Mq;eoyef, jbetweén. the time that the judgment was entered and
findilY’paid, respondent repeatedly refused to comply with the
‘terms of any orders requiring payment unless and until he faced
the loss of his freedom.

| The fact that, in respondent's view, the orders were based
updn misunderstandings of facts, agreements, or the law is of no
,imppft. Those are issues for the appellate courts to resolve.
The filing of an appeal in and of itself does not grant
dissatisfied litigants‘the right to disregard the terms of an-
korder as to which they seek appellate review, barticularly when
"those litigants are lawyers. As we observed in an earlier
matﬁer inVOlving similar, though less outrageous conduct;
Respondent's contention that, by hiS' repeated
disregard of Court orders, he was exercising options

. available to any person not only misconstrues the
effect of Court orders upon laypersons but also

39




ignores the higher standards imposed upon attorneys as -
officers of the court. See, e.q., In re Franklin, 71
N.J. 425 (1976). The disrespect for the system
exhibited by respondent's conduct was inexcusable
e e e e Furthermore, the expenditure of vast:
additional court resources to force respondent to
comply with the original order warrants additional
“findings of violations of both RPC 3.5(c) and RPC
8:'--4('3d) o '

.~ {In the Matter of John A. Hartmann, III, Docket No.
949~-436 (DRB July 10, 1995) (slip op. 5).]

Ih,%gg;;ﬂggg, supra, slip op. 9-10, we determined that
jprecedeﬂt'required the imbosition of a reprimand. In that case,
¢ for ’fifteen months, the attorney, who had no disciplinarj
f?pisrory, intentionally failed to abide by several court orders

J%réquiringu him to pay his adversary's ceueeel fee, which was
imposed as a result of his failure-re appear on time for a trial
‘call. Id. at 2. 1In facﬁ, the attorney did not pay the counsel
fee’uﬁtilva warrant for his arrest was issued. Ibid. Inasmudh
as attorneys in two prior cases had been reprimanded for failure
_ ﬁo obeyfcourt orders, In re Gaffney, i33 N.J. 65 (1993), and In
bgg Lékas,‘lBG N.J. 515 (1994), we determined that a reprimand

was the appropriate discipline. Id. at 8-9. The Supreme Court

agreed. In re Hartmann, supra, 142 N.J. 587.

Here, respondent clearly engaged in conduct prejudicial to
the administration of justice, in violation of RPC 8.4(d), when

he repeatedly disregarded several orders requiring him to
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&f;éatis£y ‘his financial obligation to Rokos, an elderly cancer

survivor.?

¥ &hé”chargé that respondent violated RPC 8.4(g) was based
éﬁpa§~%£h;” judgment obtained by Rokos in her employment
‘;disc:iminatidn case, which the Appellate Division has affirmed.
ggQ 9.4(g)&provides, in pertinent part:

It is professional misconduct for a lawyer to

 (§) engage, in a professional capacity, in
conduct involving discrimination (except employment
discrimination unless resulting in.a final agency or
judicial determination) 'because of . . . handicap,
‘where the conduct is intended or likely to cause harm.
Th‘u‘S'.H'Wh‘én a lawyer is charged with having violated RPC
,8;4(g)v based upon employment discrimination, the ethics
'presenter must show that (1) the employee instituted an
employment discrimination claim that resulted in a favorable
'final" -agency.  or judicial determination, and (2) the
f‘digégiminatory conduct was intended or 1likely to cause harm.

VLThe‘queStion arises as to whether the first showing is intended

“to ‘be solely jurisdictional or conclusive evidence that

Ef?xFérﬁéd?poses of RPC 8.4(d), we distinguish failure to satisfy a

~“judgment from failure to comply with a court order, concluding

. +only that it is respondent's failure to comply with a court
order that constituted a violation of REC 8.4(d).
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‘discriﬁination has occurred. With respect to the first shqwing,

we cohclﬁde that the rule's requirement that the alleged victim
:'bf the discfiminatign first obtain a favorable final agency or
juqiéial‘ detefmination prior to the filing of a RPC 8.4(9)
(charge is jurisdiétional only. The final agency or judicial
kdeter@inatiOn isw not to replace the cleér and convincing
standard”by‘whichfwe are to judge whéther»a violation has been
anmmiﬁted;_ ~ Indeed, in this case, where Rokos obtained a
%judgmeh£; in lfhe Superior Court of New Jersey, the applicable
“‘stanbc‘ia’rci“ was by a prepAnderance of the evidence — a standard

‘thatjis~not]as stringent as the clear and_convincing'standard by

\-

~ which &e,judge the evidenée presented.

Wexrecognize‘that, in the Supreme Court's comment to the

u, ftﬂié,"the Court said:

'Except to the extent that they are closely related to
‘the foregoing, purely private activities are not
intended to be covered by this rule amendment,
" although they may possibly constitute a violation of
_some other ethical rule. Nor is employment
discrimination in  hiring, firing, promotion, or
partnership status intended to be covered unless it
has' resulted in either an agency or Jjudicial
determination of discriminatory conduct. The Supreme
Court believes that existing agencies and courts are
‘better able to deal with such matters, that the
disciplinary resources required to investigate and
~ prosecute discrimination in the employment area would
- be disproportionate to the benefits to the system
‘given remedies available elsewhere, and that limiting
‘ethics proceedings in this area to cases where there
has been an adjudication represents a practical
‘resolution of conflicting needs.
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 [Pressler, Current N.J. Court Rules, Official Comment
'by Supreme Court (May 3, 1994) to RPC 8.4(g) at 502-03
. (2005).]

We further recognize that, in his book, New Jersey Attorney

‘ﬁEthigg; ffhe Law of New Jersey Lawyering, Kevin H. Michels has
 ihté£pieted this comment to mean that "the Court and its
&isciplinafy committees apparently will not perform fact finding
on métters‘of~employment discrimination." Kevin H. Michels, New

Jersey Attb;nez Bthics: The Law of New Jersey Lawyering, §

i 41:252 at 958 (2005). 1Instead, according to Michels, "[a]s with
crimihalkconvictiohs . - «, the Court's role [is] to consider
: the”hétufe of the wrongdoing éndAto-determine the appropriate
 ?quan§ﬁmvdf discipline."” Ibid. Yet,>Mi§hels posits, "[i]n other
;matteis“rélatihg to disérimination, the disciplinary process

- will ;iﬁclude a full inquiry into the underlying facts of the

; 51;egéd discrimination." Ibid.

| The éupreme Court's comment and Michels's interpretation
ndtwithétanding, we do not interpret RPC 8.4(g) to have stripped
us of_our duty to conduct a de novo review of the record for the
pﬂréose 6f detéermining whether the formal charges of unethical
condﬁct have been “"established by clear and convincing
évidénce.“ R. 1:20-6(2)(B); R. 1:20-15(f)(l1). We acknowledge
that,;with respect to motions for final discipline, the conduct

‘is v"deemed to be conclusively established" by, among other
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’5fthings,“afCOpy‘of the judgment of conviction and that, the sole
;fsﬁue’fof our determination is "the extent of final discipline
gtto”be imposed." R. 1}20-14(c)(1)(2). We also are aware that,

with'":espect to motions for reciprocal discipline, Qa final -
,adjueication in another court, agency or tribunal, that an
Liattdfne‘yndmitted to practice in this’state'. . . is guilty of

‘unethlcal conduct in another jurisdiction . . . shall‘establish
’cdnclu51vely the facts on which it rests for purposes of a
disciplinary' proceeding in this state,“ R. 1:20-14(a)(5), and
that *the sole issue to be determined . . . [is] the extent of

 “fipnal discipline to be imposed."” R. 1:20-14(b)(3).

V”' ,Neverthe1ess,‘we remain steadfast in our position.

With‘resoect to motions for final discipline, thevclear end'
f"'cofwi‘n"‘cing s:}tandard is not thwarted by our having to deem as
*conclusively established" conduct that leads ~to, among other
1thingé} a jndgment of conviction. In criminal actions,' the
: etondard>;of prOof is beyond a reasonable doubt. Clear and
coﬁvincing vevidence' is a lower stanoard; Yet, clear and
contznc;nq evidence 1s}a higher standard of proof than what is
- requlred in. an employment discrimination civil action where the
burden is?by a preponderance of the evidence.
Similatly, with respect to motions for - feciprocal

discipline, in a number of states the standard of proof is clear
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and cbhvincing evidence. See, e.d., In re Moloney, 2005 WL
103063 (Cal. Bar Ct. 2005); In the Matter of Respondent X, 3

Cal. State Bar Ct. Rptr. 592, 603 (Review Dept. 1997); People v.

Stoorman, 103 P.2d 352, 355-56 (Colo. 2004); Ansell v. Statewide

Grievance Committee, 865 A.2d 1215, 1220 (Conn. App. Ct. 2005);

In re Brewster, 587 A.2d 1067-68 (Del. 1991); Attorney Grievance

Commission of Maryland v. Potter, 844 A.2d 367, 373 (Md. 2004);
" Goeldner v. The Mississiggyi Bar, 891 So.2d 130, 135 (Miss.
2004). But see, e.g., In re Capoccia, 59 N.Y.2d 549, 550 (N.Y.

- 1983) (fair preponderance of the evidence); O0Office of

Disciplinary Counsel v. Surrick, 749 A.2d 441, 444 (Pa. 2000)
| (citations omitted) ("The Office of Disciplinary Counsel has the.
burden - of proving, by a preponderance of -the evidence, .that
respondent“s actions constitute professional misconduct. This
~burden of proof must be established by clear and satisfactory
evidence."). Thus, with respect to motions for reciprocal
| discipline from states where the burden of proof is the same as
“*wNew Jersey’'s, there is no reason for us to review the record
again for the purpose of determining whether unefhical conduct
' hgs occurred. Moreover, even in those states'where the bui:den
- of proof is not subject to the clear and convincinq standard,

our Supreme Court has directed that we accept the determinations
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Of fmisccnduct as conclusively established, presumably as a
matter of comity.

Regardless of the reasons underljing the Supreme Court's
mandaﬁe‘that, for purposeé of motions for final and reciprocal
fdiséipline,‘ we accept as conclusively established the facts
underlyindbthe convictions and misconduct, the fact remains that
the Supreme has directed us to do so in those matters. In RPC
Q.4(§), however, the Supreme Court did QQL direct that we
consider the facts underlying the successful unemployment
;disdrimination claim as having been -"conclusively" established.
- Therefore, in the absence of such direction, we‘believe that our

'taék is to apply the clear and convincing evi&enée standard of
;proqfngVerningdisciplinary matters. . This having been said, we .
~~agréé with the special master's ruling that the record does not

; éuppdft‘the conclusion that respondent violated RPC 8.4(g).9

‘ ® The special master actually concluded that there was no

clear and convincing evidence that respondent "was engaged in a
- concerted effort to discriminate." However, this is not what
must be proven to establish a violation of RPC 8.4(g). Perhaps
"~ the special master's ruling was based upon a misunderstanding of
a comment to the rule in the New Jersey Court Rules. In
referring to RPC 8.4(g)'s requirement, among others, that
employment discrimination is covered by the rule only if
adjudicated, the comment states:

This revision to the RPC further reflects the Court's
intent to cover all discrimination where the attorney
intends to cause harm such as inflicting emotional
distress or obtaining a tactical advantage and not to
cover instances when no harm is intended unless its
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Our conclusion that respondent did not violate RPC 8.4(g)
is bééed saleiy upon the application of the rule to the facts,
: as p%écedént is not helpful to our analysis. None of the cases

ip'?hhich ‘attorneys were found to have violated RPC 8.4(9g)

inVolvéd'emplcyment discrimination. In re Vincenti, 114 N.J.
275, 281 (1989) (in a case that pre-dated but led to the
codificaéion of RPC 8.4(g), the Supreme Court suspended an
o =attorney ‘who barraged opposing counsel and a witness with
_aﬁﬁSiye and offensive language, including "racial innuendo,”
"wni"‘csh, at the time, constituted a violation of RPC 3.2 and RPC
”-8;4(d)); IQ ;g Geller, 177 N.J. 505 (2003) (attorney reprimanded
- for. a numbe; of ethics vio;ations that were the subject of a
’iwelvéucohnt complaint, including REC 8.4(g) as a result of his

{rteferring to "Monmouth County Irish" as having their own way of

vd01ng business), In re Pinto, 168 N.J. 111 (2001) (attorney

k'k repximanded for discriminatory conduct with his client in the

'1 fbrm of graphic, sexually-charged comments).

occurrence is likely regardless of intent, e.g., where
- discriminatory comments or behavior is repetitive.

[Pressler, Current N.J. Court Rules, supra, comment on
REC 8.4(g).]

This comment refers to the actor's intent and merely
repeats what the rule says, that is, the attorney must intend to
‘cause harm. However, the comment also observes that the Court
intended to carve out an exception where one does not intend
_harm but nevertheless engages in repetitive discriminatory
. behavior.
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;i‘hese céses provide no guidance on the issue of whether
resgandent‘s conduct, for purposes of disciplinary proceedings,
* was diéériminatory.k Nevertheiess , the e§idence does not clearly
’and Aconvincingly support the coziclusion that respondent's
litéﬁgfy ’ 6utburst was v"anything more than pent-up anger, which
was 'uhleashed' upon a former, long-time employee with whom he had
f;ﬁ\d a difficult relationship over the years. - Stated
differently,y there is no clear and convincing evidence. that
; résponaer;t failed ’to take back Rokos because she ﬁas disfigured.
.'Ce(r'tainly,’ the Appellate Division found substantial'v
ev:.dence m‘ support of the jury's verdict. However, neither the
; jurjf nor th’e Appellate Division were required to find

,discﬁiniination ‘based upon clear and convincing evidence. As
. s’tated" préQiousl-y, the standard for the jury's assessment ' was |
preﬁénderancé of the evidence. ‘The standard on appeal was
whether, J.n denying respondent's motion for a new triél, the
"k‘}lw‘trial judge caused "a miscarriage of justice under the’ law.”
Rokbrgn z Gourvitz, supra, slip op. at 20. We are not bound by
such determinations.
Because we find no clear and convincing evidence that
reSpohdeﬁt gngéged in discriinination, we need not reach the
’issa/ie :’ of hém; Nevertheless, in the event that the Supreme

Coiirt disagrees with our conclusion, we determine that the
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- evidence clearly and convincingly established that respondent
intended that his conduct harm Rokos.
Little has been said about the element of harm that must be

proven in a case where an attorney 1is charged with having

Violatéd“ RPC 8.4(g). In Geller, for example, it was not
pébessary for us to consider the requirement that the
disériminatory conduct be intended or likely to cause harm. In:
In.the'ggtter of Harry J. Pinto, Jr., Docket No. 00-049 (DRB
dctbbgr 19, 2000) (slip op. at 13), despite the attorney's
asSértion that he did not intend to harm the client, we found
.ﬁﬁéﬁ\he had'engaged in discriminatory conduct that was "*likely
_ de¢aﬁse'harm.'" The facts in that matter, too, are such that a
f,discussion bfythe issue is unnecessary.

- Here, there is clear and convincing} evidence that,
frespbﬁQent's‘conduct was intended or likely to cause harm: his
;6wnvﬁbrds,' In respondent's March 30, 2003 letter to Rokos, hé
@nambigucusly assefted that he would not permit her to réturn t6
wé;kibécaﬁéé of her appearance when he qute: "Your appearance
is ﬁbt éuch thét would be conducive to my clientéle meétinq and
greeting you each day." Rokos's appearance was caused' by
disfiéuring surgery for the purpose of treating the adenoid
;ggnbéx.' Respondent'’'s statement, thus, was likely to cause harm

to ﬁokos. Moreover, respondent's own words at the DEC hearing
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prov‘lded clear.; and convincing evidence that what he wrote to
RbkosAwés intended to cause harm. Indeed, he testified clearly
that he intended that statement to "be hurtful"® and to "hﬁrt
her." |
l‘;TQlCOﬁCIUde, the special master correctly determined that
"réspondent did not violate RPC 8.4(g). Although the Appellate
~Division‘;affirmed the trial court's denial of respondent's
metionsk for apvdireeted verdict and new trial based upon a
deﬁeiled aﬁaleisk of the facts underlying the discrimination
 claim, we are notjbound by that determination.

- Although. we are unanimous in our decision that respdndent'sk

e conduct warrants a reprimand (Hartmann, Gaffney, and Lekas), we

‘are Jdivided as to which Rules of Professional Conduct he

vidlated;_4five~members determined that réspendent violated only
1§gg‘8.4(d§, while three members determined that he violated both
‘gggheé;4(d) and REC 8,4(g). We unenimously conclude that
reesendene did not violate RPC 8.4(c). Meﬁber,Matthew Boylan,

Esquire did not participate.
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'We further require respondent to reimburse the Disciplinary

Oversight Committee for the costs incurred in connection with

the prosecution of this matter.

Disciplinary Review Board
Mary J. Maudsley, Chair

Qduinee K. ode O

By:
ulianne K. DeCore
ef Counsel
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