SUPREME COURT OF NEW JERSEY

Disciplinary Review Board

Docket No. DRB 04-400 ;

District Docket Nos. XIV—01~4BSE
~and IIIB—O3 900E
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AN ATTORNEY AT LAW

becision

. Januwary 20, 2005

;Maféh'is 2005

~iQ3Mi¢hael 3. Sweeney appeared on behalf of the Office of Attorney
?51Ethics. o

‘Kevin H Mzchels appeared for respondent.

| To the Henorable Chief Justice and Assoc;ate Justlces .of
&;*the_Suprame Caurt of New Jersey.

i w,mattex was before us on a recommendetibn- for
"(reprimand) filea‘~by tneivnistrict‘tiixe EthiQQn

ommittee (*Dﬁc")?

p;Regpondent was - admltted to the New Jersey bar in 1967
On December “31,} 1985, respondent recelved a prlvate
primand for ‘a confllct of interest 51tuatlon. In that matter,k

ﬁra;pondent accepted an engagement to represent a buyer of real ;t




*§7tin‘ he conveyance. Whlle respondent made adequate dlsclosure of
k the dual representatlon, he failed to disclose the ex1stence of
nrQBOIVed rlparlan claim asserted by the State of New Jerseyw'

"gainst a portlon of the property. Respondent was aware of thef

ﬁwpﬂﬁdency of the clalm at the time of the transactlon. In theﬁf‘

Do'le, Docket No. DRB 85 341 (December 31

e fﬂa%s;

- On November 22, 1996, respondent was suspended for six

*’"mcnths for engaqlnq in a series of conflicts of interest, in

v olat;on of gg_ 1 7, arising out of his representatlon of an
;emﬂerly and 1nf1rm client with a substantial estate.,Respondent
y}s intaneously' ~represented other members ~of =~ her famlly_‘ 

ntereated in acce551ng the assets of her estate. He also;

'frteAtered into  an flmperm1951ble business transactlon w1th the

"igielderly ‘¢lient, when he purchased one of her propertles for his
benefit, W1thout taklng the precautlons requlred by’ _gg 1. 8.4
146 N.J. 629, 643 (1996). i
hﬁ% On November 18, 2004, prior to the DEC hearlng, re5pondentve

fentered into a chsc;pllnary stlpulatlon of facts w1th the OAE’

\f”regarding ARC propertles, Inc. ("ARC“), Whlch sought to develop
 y‘a slte in. Brlck Townshlp- ARC's Brick Township site abutted 2

'[Lakewood Township parcel owned by Lakewood Townshlp ARC sought‘

G at:the same tlme that he represented the seller/developery77~'ﬁ~-‘




*g"entrance,.

i fto“0bta1n a rlght of way from Lakewood Townshlp for-an" aux111ary‘f*‘”““’“

to the . proposed store. Respondent represented ARC

7follow1ng.j

prior to May 28 1999, Stephan R. Leone, the
~ managing member of respondent's law firm,
~ had bu31ness dealings with ARC Properties, -
. Inc., (ARC). As a result, beginning in
< January 1998 when respondent became the
” ~attorney for the Planning Board of Brick
Township (PBBT), he recused himself  in
f:fconnectlon with all ARC applications to the
. PBBT. Thereafter, the PBBT in turn retained

8pec1al counsel in all ARC appllcatlons,

~~0n May 28, 1999, ARC applied to the PBBT for
”«SLte approval for a 200,000 square - foot
- shopping center project. Respondent also
,;urecused. himself from this application. ARC
‘was- . represented before the PBBT by King

“\Kittrlck, Jackson and Troncone in connection
,with this application.

In ‘August 1999, ARC formally retained
.',re9pondent s firm, through Leone, to assist
©o ik in acquiring a Right of Way easement
- “through property owned by the Township  of

,ffLakewood, ‘adjacent to the Brick property. If

granted by Lakewood Township, the Right of
. Way easement would allow an alternative
';ﬁﬁaccess to the shopping center project.

o

"LNQReSpondent, at Leone's request, provided

assistance to ARC by communicating with the

~ client, the Lakewood Township Committee, and.
appeared before the Lakewood committee and
appeared before relevant Lakewood citizen's

Groups to urge the adoption of an ordinance

e that would establish a bidding process for

3

‘before the Lakewood Townshlp Committee, although ARC had matters
e dlng ln Brick Townshlp, where respondent was the attorney for‘”;‘ o

“thefPlannlng Board. In the stlpulatlon, respondent admltted thev




v:cfthe sale of the~ rlght of Way ‘easement by,'c
Lakewood

-5, The owner of a nearby shopping center in
i Lakewood appeared before the Lakewood
 ‘Township Committee as an objector to the.
..~ Right of Way" ‘easement.' That shopping center -
 'was also an objector to the pending ARC
- application before the PBBT and had objected
.~ “to prior ARC applications. Nevertheless, the.
. Lakewood Township Committee introduced  the
., requested ordinance on first. reading . on . -
_“August 3, 2000. Shortly thereafter, the
. attorney for the nearby shopping center
“ antered an objection based upon ‘a conflict -
‘of interest.

i

6, Thereafter, through legal research, Leone
- and respondent learned the scope of relevant

i court decisions, such as In re A and ‘B, 44
. N.J. 331 (1965), In_re Dolan, 76 N.J. 1
,‘”(1978) and also considered the Advisory
Committee on Professional Ethics Opinions
70, 90, 538. Leone and respondent had not
labeen previously aware of the scope of these
cases and opinions as they relate to the

ifacts of thlS case.

jqufter reviewing the cases and opinions with
. members of the firm, respondent and the firm

' ‘realized that the governing law appeared to

. prohibit the firm's representation of ARC in
"~ ‘any matter. As a result, on August 23, 2000,
. 'respondent and the firm immediately withdrew
7 from - representatlon of ARC in all matters"““
.. and ; waived the payment of any fees,
*lencludlng a $25,000 contingent fee.

. (Attachment A). :

on August 24, 2000, the Lakewood Township
©  Committee gave final approval to the
' ordinance establishing the bidding process

ARC suught to construct a home improvement store ‘at thlS
; lacataon. ‘The ob]ector was the owner of a nearby competlng home
gimprcvement center




- -for "a. public sale of the 'Right of - Way
. easement. The firm and respondent did not
-~ participate in this action in any way.

'On = September = 14, 2000, Leone  after
. . consultation with .and at the urging of
- respondent, on behalf of the firm advised
. . the Office of Attorney Ethics of the matter
. and stated that the firm had not. :
~  intentionally violated the applicable ethics = -
rules. He also advised that the firm's
a ctlons had been promptly and fully
,»rcorrected. (Attachment B). "

$=ugﬁur1ng .its investigation of this matter, the.-
i ORB 1nterv1ewed respondent, respondent's law

' partner Stephan  Leone, Esqg., Ronald
' Gasiorowski, Esq. (Mr. Gasiorowski was the
“‘attorney who objected to respondent's
' appearance before. the = Lakewood Township
. Committee. See Stipulation paragraph 5
. ‘above) and Judy Fox Nelson, the secretary
+.. for the Planning Board of Brick Township.

[S!l—S!lO 1?
ZRespondent argued, through counsel, that he learned for the

?st t&me durlng the within ethics 1nvestlgatlon that, s;nce

;tﬁe 1955»supreme Court decision in In re A and B, 44 EAQ;‘Bél
;(1965), a mun1c1pa1 attorney is prOhlblted from representlng a
ylent ‘in mun101pa1 matters in any municipality, 1f that cllent‘
"matter pendlngk in the kmun1c1pa11ty where the attorney  :
sexvééffggf the mun1c1pal attorney. Further, the Advxsoryirk
Geﬁm;ttee4for Professzonal Ethics (“ACPE") 1ssued an oplnlon as

:earlyvasv1966”proh1b1t1ng this type of practice. See Adv1sorzt '

n”wffsyréfer§°tb the Stipulation of facts.




J0 (April 21, 1966), ruling that -a municipal attorney o

ey ma' not'r&present'a private client in connection with a variance

'T?applicatlon in a different municipality when the client is also

'ff;nvolved in a ;moject that may require- nmn1c1pal approvals in’

';"é attoraey s munlC1pallty.
fRespondent stipulated, and the DEC found, that his conduct
n ,;yhxs matter v:Lolated g 1.7 (b) 4(conflict' of "interesti‘) an'd S

" (conflict- of 1nterest/appearance of

*”“:p,impropriety)

"Thé DEC recommended a reprlmand.

Upon a g; novo review of the record, we are satlsfled that
75;;ﬁthe DEC s conc1u51on that respondent was gullty of unethlcal

conduct is supported by clear and convincing ev1dence.,’

JfIt'xs”well-settled that, absent egreglous c1r0umstances or

e

"l“economic injury to clients, a reprlmand constltutes suff1C1ent'

. 'discipllne for engaglng in a conflict of 1nterest sxtuatlon |

-éi g re ggrggw;tz, 136 N.J. 134, 148 (1994) (confllct of
h”st,found between cllents of partners in the same law frrm,
‘Jiwjdu,ﬁto proxlmlty of flrst client’s commercial property to. second

: 1€1ient's»\prop08ed residential development); I , Por o, 134

© N.J, 524 (1993) (conflict of interest for attorney who

;;_.J Effective January 1, 2004, the appearance of impropriety
”‘T{fstandard was ellmlnated from the Rules of Professronal Conduct.

6




‘i}represented & developer operat.mg 1n a mun1c1pal:.ty ‘where the

t o:rney was both the mun1c1pal attorney and the attorney for

,w,f}sewer authorlty, represented those entities at the same time,

he - plannlnq board that approved the developer s subd1v151on,

am& repreeented the mum.c:LpalJ.ty in a lawsu:.t in whlch the sewer

] authorlty was ‘a co-—defendant), In re Doi ’ 134 NJ 118 (1993)‘ ‘

onfl:.ct of : 1nterest wheref an--attorney - undertook the dual

) wv::'epresentatmm of two individuals in a business/real estate

/ectmn wlthout obtalnlng their consent after full

Vfosure, attorney also engaged in a m:.srepresentatlon and had :

8 érior‘ ,_pf_:ivate ‘reprimand); and In re Woeckener, 199 N.J. 273

;?7‘"74:":‘(1\.&3anliot'of interest where an attorney represented his

1wﬁifeyfin}iﬁﬁbnnection with city development at the same time that
~.e'j“”$ia’fs fthe j'c‘ity attorney). Here, the circumstances are not

-eké,regiOﬁs“ and there is no evidence of economic harm to the

- In aggravatlon, respondent recelved a prz.vate repr:.mand 1n'

:”8?5: for' a:n gg‘ 1 7 v1olatlon, and a s:.x—month suspen51on in

96 for violat:.ng g 1.7 and REC 1. 8.

In m:.t:.gatlon, respondent 1mmedlately returned the retainer
"to ARC m th:.s matter upon learnlng of the conflict and reported

misoonduct +to the Office of Attorney Ethlcs. ‘We also gave

an assoc.late in-the-attorney’ s “firm served ‘as counsel to



o '”respondent'S“ significant_ *effofts ‘ durinq/‘>the

'fwe conszdered letters from various people attestlng to

’”determine

~that a reprlmand is sufflclent dlsc1pline for

rgightTCOmmlttee for administrative expenses.

Disciplinary Review Board
Mary J. Maudsley, Chair
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