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To the Honorable qhief Justice and Associate Justices of the Supreme Court of New
Jersey. :

This matter was béffore us based on a recommendation for discipline filed by the

District IV Ethics Compiftee (“DEC”).

Respondent was a(?mitted to the New Jersey bar in 1995 and maintains an office for
i

the practice of law in Norkhﬁeld, New Jersey.



t
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The complaint alleges violations of RPC 1.15(a) (negligent misappropriation and
failure to safeguard the funds of a client or third person); RPC 1.15(b) (failure to promptly

notify a client or third person of the receipt of funds and promptly deliver the funds to the
|

person entitled to receive ?wm); RPC 1.15(c) (failure to separate property in which both the
lawyer and another perso$ ¢laim interests); RPC 1.15(d) (recordkeeping violations); RPC

8.1(a) (false statement ofimaterial fact in connection with a disciplinary matter) and RPC

8.4(c) (conduct involving dfshonesty, fraud, deceit or misrepresentation).

i

Recently, we dete mined to suspend respondent for one year for violations of RPC

1.1(a) (gross neglect), jR_BQ_fl .1(b) (pattern of neglect), RPC 1.3 (lack of diligence), RPC 1.4

(failure to communicate)| RPC 1.5 (failure to return an unearned fee), RPC 1.16 (improper

termination of represent#tilbn), RPC 3.3(a)(1) (false statement of material fact or law to a

tribunal), RPC 5.5(a) @acticing while ineligible), RPC 7.5(a)(1) (false or misleading

letterhead), RPC 8.1(a) (ffdlse statement of fact or law to a disciplinary authority) and RPC
8.4(c) (conduct involving dishonesty, fraud, deceit or misrepresentation) in eight matters.
We also required that, prior to reinstatement, respondent provide proof of fitness to practice

law and that, after reinst. ghaent, he practice under the supervision of a proctor for two years.

In the Matter of Thomas J. ! Forkin, Docket Nos. DRB 99-293 and 99-335 (2000).

|
i

On February 17, 19]97, Robin Bertucci retained respondent to represent her on a post-
;



judgment matrimonial m@tion filed by her former husband, seeking custody of their two

children. Bertucci gave respondent a $500 retainer. Although Bertucci and respondent were
1

not close friends, they h ‘ ‘known each other since high school. On February 21, 1997,

respondent appeared in ¢
custody issue.

In February 1997,

on the motion and entered into a consent order that resolved the

'redspondent also represented a friend of Bertucci, Shane Zane, who

had been arrested on a crim1na1 charge. Bertucci had posted $1,000 bail for Zane. Zane then

- moved into an apartment i+ respondent’s basement, where he lived for approximately six

months.

On February 26, 1
As aresult, Bertucci was
asked respondent to pic
program in Skillman, Ng
offices closed.

On March 17, 19

z

E
947, the grand jury returned a “no bill” on the charges against Zane.

exﬁtitled to the return of the $1,000 she had posted as bail. Bertucct
k Lp the $1,000 for her because she was in a full-time training

M Jersey and could not return to Bridgeton before the municipal

, respondent submitted an “assignment of bail” to the Bridgeton

municipal court, whereb
purportedly been execut
on March 14, 1997. Hoy

Board did not notarize

After the Bridget

d !

Ve

Bertucci assigned the $1,000 to respondent. The assignment had

by Bertucci and notarized by respondent’s paralegal, Tonia Board,

ver, it is undisputed that Bertucci did not sign the assignment and

!ef'tucci’s signature.

bﬂ’ municipal court issued a $1,000 check to respondent, he endorsed



the check, which was dashed by the bank on March 17, 1997. It is undisputed that

respondent did not depo}sit the check in either his attorney business account or his trust

]

account. Respondent’s business account was consistently overdrawn during the months of

February, March and Ap;
or April 1997.
On April 25, 1997

account, post-dating the

il 1997. Respondent’s trust account showed no activity in March

g "espondent issued a $1,000 check to Bertucci from his business
2

check for April 28, 1997. On the check, respondent wrote the

notation “Return of Bai] $1,000.00 to be transferred from Atty Trust.” After Bertucci

deposited the check in htl;;r bank account, it was returned for insufficient funds.

By letter dated May 21, 1997, respondent sent Bertucci a bill for $1,300, allegedly for

outstanding legal fees in

On May 29, 1997

B!ertucci’s matrimonial case.

, Bertucci filed a criminal complaint against respondent with the

Bridgeton police depart

ent, alleging that he had forged her signature on the assignment and

issued a check knowing it would not be honored.

By letter dated Juge 10, 1997, B & G Collections, Inc. advised Bertucci that

respondent had referred Bertucci’s unpaid legal bill to B & G for collection.

On August 5, 1997] respondent paid Bertucci $1,000 in cash from funds taken from

his attorney business accou‘rlt. Respondent and Bertucci signed a mutual release with respect

to the $1,000, the crimim‘alii complaint and the legal fees.

In his August 20,

i
1998 certification in reply to the grievance, respondent made the



following statements:

. during the njonth of May 1997, I paid Ms. Bertucci the $1,000 in cash;

. when I had no response to the letter [enclosing his legal bill] or
payment of the statement, I referred the matter to a collection agency;

. I believe that:I am somewhat a victim of Ms. Bertucci who was so
eager not tp pay me a just bill that she contacted the police as a

diversion.

i

According to the O*fﬁce of Attorney Ethics (“OAE”) investigator, respondent told her

that, when he received the $1,000 check on March 17, 1997, he “held onto” it for “a little

while,” then deposited it

in|his attorney business account. As to respondent’s statement in

his certification that he had fepaid Bertucci in May 1997, respondent told the investigator that

he must have been mistaken about the date.

i

With regard to thq bill to Bertucci, respondent stated to the investigator that he had

not intended to collect onjthe bill, that he had sent the bill because Bertucci was “giving him

a hard time” about the $1
her” and that the bill hadl

The OAE investig

,000, that he had wanted to show Bertucci “what he had done for
been sent to the collection agency in error.

rajor further testified that, when she spoke with Board, the alleged

notary on the assignme

who had signed her name.

Board denied having notarized the document and did not know

.

Board also told the investigator that, when she was employed by

respondent in 1997, she k¢pt her notary seal in her desk at respondent’s home office.

Respondent testified that he had prepared the assignment and given it to Zane, who




was then living in respondent’s home.! According to respondent, Zane was unable to pay
rent and, therefore, would serve summonses or perform other services for respondent.
Respondent testified that ﬁegtold Zane “when you see [Bertucci] have her sign this and have
it notarized by whoever .|. ., and bring it back to me so I can go get this thing straightened
out for her.” Respondent stiated that, the next time he saw the document, it was in a blank
file folder on his desk and ]hdld been signed by Bertucci and Board. Respondent testified that,
E

although Zane was living ln' his house in March 1997, he did not speak with Zane about the
assignment after finding it 4n his desk.

Respondent denied H;aving signed Bertucci’s or Zane’s name on the assignment. In

fact, respondent testified ﬁe was not aware of Board’s denial that she had notarized the

document until the OAE investigator so testified at the hearing.

According to respandlent, he did not have a “direct recollection” of what he had done

with the $1,000 check. Although he did not deny having told Bertucci that he had deposited

it in his trust account, he contended that, because of his drinking problem, he did not “know




made in reply to “a rapid-fire question” from the investigator. However, respondent made
that statement in his Augt(jast 20, 1998 reply to the grievance, not during the investigative
interview. |

Both respondent alﬁd Bertucci testified that respondent was not acting as Bertucci’s

attorney but as her friend,jwhen he picked up the $1,000 check.
i

According to Bertlicd;i, she did not remember when she learned that respondent had
1
obtained the funds. She re{ca?lled, however, that respondent had told her that “he had to write
me a check because he h. ideposited it in a trust fund, an attorney trust fund.”

Bertucci testified t dt she did not recall whether respondent had discussed with her
the need for her to execut &n assignment so that he could obtain the funds. However, she
was certain that she had not executed the assignment and that she had not authorized anyone
to sign the document on her behalf. According to Bertucci, the first time that she saw the

assignment was in April 1997, when she went to Bridgeton city hall.

After respondent’s| check bounced, Bertucci testified, she left several messages for

him, but he did not return her calls. Instead, she received respondent’s legal bill. According
to Bertucci, respondent hacji previously told her that the $500 retainer she had paid was
sufficient. :

Bertucci testified tlJat, after she received the bill, she was able to speak with
respondent, who asked for "}a couple weeks” to “get everything settled.” When she still did
not receive the $1,000, Berftucci testified, she filed a complaint with the Bridgeton police

N




department.

|
|
i
During the invest@ation of the grievance in this matter, it became apparent — and
1

respondent did not disputL: - that he did not maintain his attorney trust and business account

records in accordance wijthfthe requirements of R.1:21-6 and in violation of RPC 1.15(d).

In mitigation, respondent testified that he began drinking heavily after his father died

in September 1996 and tha,h his alcohol problem intensified, until he was confronted by a
|

judge, in May 1997. He ‘hl:reafter became involved in Alcoholics Anonymous groups and

in Lawyers Concerned for Lawyers. Although respondent testified that he has been a

“recovering alcoholic” singe June 1998, in his answer he stated that he has been sober since

August 1997.

Respondent also submitted two reports, from his treating psychiatrist, Gary Glass,

dated August 10, 1998 and| December 14, 1999. The 1998 report was apparently prepared

in connection with a charge that respondent drove while his license was suspended. Glass

did not state when he began|treating respondent. However, respondent testified on February

i
7, 2000 that he had been ﬁeeing Glass for “almost two years.” In his 1999 report, Glass

|
stated that, during the tirﬁhe period relevant to this matter, respondent was “under the




influence of his alcohol a@diction and severe depression” and was taking Prozac. Glass

added that “[t]here is no 4oubt that [respondent’s] judgment was impaired by his multiple
problems.” 5

‘ * * *

The DEC dismisseql the charged violations of RPC 1.15(a), (b) and (c) because “all
involve an attorney-client{: relationship, which did not exist in this matter at the time in
question.” However, the dEC found that respondent cashed the refund check and converted
the funds to his own use, I‘P %/iolation of RPC 8.4(c).

With respect to resi)ondent’s misrepresentations to the OAE investigator, the DEC
rejected respondent’s deferlsF that he had not reviewed his file prior to the interview, finding
that respondent knew or shoﬁl.\ld have known that his statements were false. The DEC, thus,

|
found violations of RPC 8i1 [a) and RPC 8.4(¢c). Finally, the DEC found that respondent did
not comply with the recordkeeping requirements of R.1:21-6, in violation of RPC 1.15(d).

As to respondent’s ciaimed mitigation, the DEC determined that his “mental and
emotional status, and/or hi$ qveruse of alcohol” did not impair his “ability to know right from
wrong.”

The DEC recommenciled a six-month suspension, to be served concurrently with the

prior suspension recommended by the DEC in the two matters under Docket Nos. DRB 99-

293 and 99-335.




Upon a de novo review of the record, we are satisfied that the DEC’s conclusion that
respondent was guilty of unethical conduct is fully supported by clear and convincing
evidence.

Instead of remittiné Bertucci’s funds to her, respondent used the funds, in violation
of RPC 1.5(b). Although the DEC dismissed that charge on the basis that there was no
attorney-client relationship between respondent and Bertucci, the rule also applies when the
funds belong to a third person, not only a client. We find, therefore, that respondent’s failure
to promptly deliver Bertugci’s funds to her violated RPC 1.15(b).2

Respondent then ' isrepresented to Bertucci that he had deposited the funds in his
trust account and falsely noted on his business account check to Bertucci that the funds had

been transferred from his|trust account. Furthermore, in respondent’s certification in reply

to the grievance, he misrepresented that he had repaid Bertucci in May 1997 and that

|
Bertucci had filed a poli *eport in order to avoid paying his “just bill.” Respondent also
|
-

misrepresented to the O 1nvesti gator that he had held the $1,000 check for “a little while,”

i

then deposited it in his b ihess account. All of these false statements violated RPC 8.4(c).
!

In addition, respondent’s {srepresentations in his certification and to the OAE investigator
i

I

2 We do not find knowing misappropriation for two reasons: respondent was not
charged with knowing miseﬁnpropriation and, more importantly, it has never been found that, when
an attorney improperly use$ a friend’s funds — absent an attorney-client or a fiduciary relationship
created by statute, agreement or other legal source — the conduct is characterized as knowing
misappropriation, requiring disbarment.

10



violated RPC 8.1(a). T :e latter are particularly troubling because they occurred after
respondent was already in'Ldlved in the investigations of the prior ethics matters and after he
had allegedly stopped drirLking.

With respect to the }Fharged violations of RPC 1.15(a) and (¢), we agree with the DEC
that they should be dismi!ﬁsﬁd, although not for the reasons cited. The DEC premised its
dismissal on the absence of an attorney-client relationship between respondent and Bertucci.
Like RPC 1.15(b), however, RPC 1.15(a) and (c) also apply where the funds belong to a third
person. Unlike RPC 1.15(b), though, RPC 1.15(a) and (c¢) require that the funds be obtained
“in connection with a rep;egentation,” or “in the course of a representation,” respectively.

Here, both respondent anid

ertucci testified that respondent agreed to obtain Bertucci’s

funds as a friend and that the conduct did not occur in connection with his prior

representation of Bertucci 9r Zane. For these reasons, we agree with the DEC that those

charges should be dismis ei{l.

Finally, respondent admitted — and the DEC found — that he did not comply with the
attorney recordkeeping refjyirements, in violation of RPC 1.15(d).

In fashioning an appropriate discipline for respondent’s misconduct, we are mindful
that we recently determined|to suspend respondent for one year for his misconduct in eight
matters. As here, the prior matters involved dishonesty and misrepresentations, among acts
of other misconduct. And, plthough the ethics offenses in those matters occurred between

June 1996 and December [1997, that is, contemporaneously with much of respondent’s

11



improprieties in this matte:t, respondent’s misrepresentations in his reply certification and in
his interview with the knivestigator occurred after he was already involved in the
investigations of the pri | iethics matters. We are, therefore, troubled by respondent’s
continuous dishonest condugt, despite his being involved in the disciplinary process at the
time. Furthermore, the mi rrzpresentations occurred after respondent had allegedly stopped
using alcohol. Therefore, hlé cannot deflect responsibility for them to his drinking problem.

In light of the foregoing, we unanimously determined to impose a three-month
suspension, to be served a]ftqr the one-year suspension imposed in the matters under Docket
Nos. DRB 99-293 and 99‘-3 35. See, e.g., In re Rinaldo, 155 N.J. 541 (1998) (three-month
suspension where, among|other things, the attorney failed to promptly notify a third party
of the receipt of funds in which the party had an interest and failed to keep the funds
separate) and In re Chasan, 154 N.J. 8 (1998) (three-month suspension where the attorney

|
failed to retain a disputed f#e in a separate account, made misrepresentations to the other

attorney involved in the digpite, failed to advise two judges that he had already disbursed the
fee to himself and violated w?he recordkeeping rules).

We also reiterate our decision to require that, prior to reinstatement, respondent
provide proof of fitness tq practice law, certified by a mental health professional approved
by the OAE, and that, upon reinstatement, he practice for two years under the supervision of
a proctor, also approved by the OAE.

Two members recysgd themselves. One member did not participate.

12



We further determhmpd to require respondent to reimburse the Disciplinary Oversight

Committee for administr:*ti'!ve costs.

i
i

Dated: (O/ 2 U/ 2en)| By: { { $A1
r<r RGCKY L/PETERSON
| Vice Chair
Disciplinary Review Board

13
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