SUPREME COURT OF NEW JERSEY
ST . Disciplinary Review Board
S Docket No. DRB 02-270

Decision

Default [R.1: 2«»4(1)]

ed; December 11, 2002

Pursuan_“to R 1 20-4(f) the District IV Ethlcs Committee (‘DEC”) certzﬁed the‘ o -

‘remrd m ﬂ.ﬁs m&tl;er dn:ecﬂy to us for the 1mposmon of dxsclplmc followmg respondcnt’

fax’m m ﬁf&an aaswcr to the formal ethics complamt

Reﬂpondent was admitted to the New Jersey bar in 1989 He mamtams a law

‘. véii:’ m Haddcn He;ghts New Jersey In December 2002, the Court repnma"*néed =
wspandmt for vwiatxons of _&E__ 1.3 (lack of diligence), RPC 14(&) (faﬁure to

b a chent), REC 1. 16(d) (faxlure to turn over chent files on tenmnatlon -




| 7 of represcnmnon), m 3.4(c) (knowingly disobeying an obligation under the rules of the

e E Lm'bunal), m 8. 1(b) (fmlure to cooperate with ethics authorities) and ____Q 8 4(d)

& "Ct prejﬁdlcml to the administration of justice).

011 Mamh 21 2002 the DEC mailed a copy of the complaint to respondent by

o

and eertﬁed mall return receipt requested The certified mail receipt was
v rcmméd mdmaung dehvery The signature of the agent accepting delivery i is 1lleg1b1e

maﬂ was not returned. When respondent did not file an answer, the DEC

nt ‘j“a second "tetter on May 24, 2002, allowing him five days to file an answer The -

maﬂ l‘CCelpt was returned indicating delivery. The regular mail was “Ot“ t’
umned ; Respondem dld not ﬁle an answer.
,;Byletter dated October 7, 2002, respondent filed a motlon to vacate the default.

Qfﬁceof Attorney Ethics (“OAE”), filed its opposition to the motion on October 15,

Respondent s motion to vacate the default alleged that he did nat review the
o d@fan!t package” sent to him by the DEC because he presumed that it was discovery in
ﬂm undcﬂymg matter. Respondent further claimed that he had had a difficult summer.

: Heallnded to the deéth of his father, but failed to indicate when that had occurred. He

‘claimed that he' had a myriad of other personal problems, but did not specify what




: ‘they were He stawd only that as a result of the problems, he “let many pcrsonal thmgs
f go. B Respondcnt fuzther claimed that his office had been burglarized in late Apnl 2002
and ﬂmx matenals removed from his evidence locker were critical to several targeted

g icases He &dmllted, though, that he had other copies, and did not allege that the matcnalsy

takm related to ﬁns matter.

Aleng wath respondent s motion to vacate the default, he submitted an answer to

| &tc‘etlncs comptaint Among other things, both accused Judge Mariano -of ignoring -

B’ased an respondcnt s failure to provide a reasonable explanation for hlS failure to

'ﬁk'a timcly answet to the complaint, we unanimously determined to deny hlS motlon to

. vacatethe default

’Fhe meaxm complamt charged respondent with violations of RPC 3. 3(a)(1) '

(lwwmgly makmg a false statement of material fact or law to a tribunal), RPC 3. 3(a)(5)\

w ) '(knowmgiy fadmg to disclose to the tribunal a material fact with knowledge that the

" tnbunal may tcnd to be misled by such failure), RPC 8.4(c) (conduct mvolvmg :

o ﬁlshoﬁeﬁfy fmnd deoclt or misrepresentation) and RPC 8.4(d) (conduct prejudicial to the ; |

uush"a&on ef‘}nstlce) (count one); and RPC 8.1(b) (failure to respond to a lawful

ation from a disciplinary authority) (count two).




The crux of respondent’s ethics matter is his failure to disclose to the court the
e . ex:stence .Qf a pending motion before another judge. Respondent was the plaintiff ina
Cfvﬂsmt agamst one of his former employees, Scott R. Cohen, also an attorney. " Bbt‘hv
; respondent and Cohen were pro se litigants. Cohen moved to dismiss respondent’s
| : 1'~cozﬁg‘§1aint for failure to provide discovery. According to the formal ethics cémpslaint;
| i | reespon&mt was scrved with the notice of motion and supporting documentatlon

On May 30 2000 Judge John B. Mariano granted Cohen’s motion and dismissed

mspmdent s oomplamt without prejudice. Respondent was servcd with a copy of the -

= i cm:tt order Thcreafter on August 31, 2000, Cohen filed a motlon to dismiss the

i ;(. “'1”'131131 wrth prejudice.
Bn septemhet 20, 2000, respondent filed a motion to vacate Judge Mariano’s
“,:‘ordet dxsmis.s‘mg ‘the complaint without prejudice. In his motion, respondentdzd not

dlbﬁfesg ﬁiat Cohen’s motion to dismiss the complaint with prejudice was pendmg That “

i -lmotmn was granted on September 22, 2000 by Judge John T. McNeill. According to the

w afoml eth;cs complamt respondent “was made aware of the entry of Judge McNelll’

; »::'order
The formal ethxcs complaint further alleged that respondent did not notify Judge

- M&mmo of the cntry of Judge McNeill’s order. On October 6, 2000, Judge Mariano

: g?ranted respondcnt’s motion to vacate the May 30, 2000 order dismissing the case
wrﬁwut pre}udwe On October 27, 2000, respondent filed a motion to vacate Judge’
‘”‘Mcﬁexﬂ’s order d:smxssmg the complaint with prejudice. Judge McNeill denied the




On November 14, 2000, Cohen filed a motion to vacate Judge Mariano’s October

6 2000 order and to reinstate Judge McNeill’s order of September 22, 2000 dismissing

the case wzth prejudlce In opposition to Cohen’s motion, respondent ﬁled a cemﬁcauon,

dated Janumty 2 2001 Paragraph 25 of the certification stated as follows:

At no time.prior to preparation of this Opposition was I provided a copy of ‘
" the Motion which was heard on May 30, 2000, or a copy of the Order that
- was entered on May 30 2000.

;The formal eﬁ&m complamt alleged that respondent’s statement was false andv
. t‘e be false when made. In his letter-brief in opposmon to Cohen’s motion,'
t stated that “{t]he Plaintiff received the Notlce of Motion on or about June 1,

| 2900 by caertiﬁed mail seeking dismissal without prejudice of complamt The letter—
bnef aise stated that “{i]n that matter, the Motion filed which resulted in an Order dated
May 30 2000 was never served on either the Plaintiff or Third party defendants.” The
* “letter-bﬂef further stated that “[flor reasons unknown at this time, no motion whlch
/ ‘éreszﬂted in the Grder dated May 30, 2000 was received. Also, no copy of the Order was
A ever prowded to Plamtlff or third party defendants in contravention of R 4:3-2.” The
g fomml eﬂucs egmplamtalleged that respondent’s statements were false and known to be
*. - false at the tnne

e Judge Mariano granted Cohen’s motion on January 5, 2001 !

Respondentdld not reply to the DEC’s requests for a reply to the gﬁeVance sent

o "‘, fmon Jarmary 10 and February 5, 2001. Respondent also failed to reply to the OAE’s June 8

and J‘tdy 10 2001 requests for information about this matter. On July 19, 2001, the OAE

o ' I‘ud,ge Mariano is the :complainant in this matter.




'extende‘d’ @o July 23, 21 the time for respondent to submit a reply to the grievance. |
thntespoadent did f”ﬁbt submit a reply, an OAE investigator met with respondent én

Octabet 24 zams“ At that time, respondent stated that he had forwarded his reply to the

d;afso forward a copy to the DEC investigator by facsimile that day ar the

. Hes 'dent, however, failed to provide a copy to either the DEC or the

i Samea cf process was properly made. Following a rcvxew of the record we

“tmﬂ &120-4@ ]
Awoxﬂmg xo the formal ethics complamt Cohen served rcspondent w;th the |
v 5 _mﬂ@n m dmmss respondent’s complaint. Respondent did not file any opposmon to the

5 mﬂﬂﬂ, whlch was granted on May 30, 2000, without prc_)udxce It was ot untxi aﬁer

L 'Cohen maée a mﬁton to dnsmlss ‘respondent’ s complamt with prejudice that respondent |

V" took any ¢ On September 20, 2000 respondent ﬁled a motlon seeking to vacate
G Judga Maﬁm s May 30, 2000 order dismissing the complamt thhout prejudace
Respondem’s cemﬂcatlon in connectlon with his motion contamed mconsxstenc:es and

e mﬁmprcsenta‘tmns First, he claimed that he was never “provided a copy” of Cohen’s

- : “motion wdxsmzss the complamt His brief, however, contained contradictory statements




- "ﬁrst admittmg rece;pt of the motion, then dcnymg that it was ever received. In addmon,f- .

' 'wspondeat nc'ver meahcned in his certlﬁcatlon or letter-brief that a motlon to dismiss the

> utﬁciaifto the admlmstra’hon of justice, in violation of RPC 8. 4(d)

Addx&amﬂy, respondent s failure to reply to the both the DEC s and the OAE’

o mqmﬁ for tmn about e grievance violated RPC 8.1(b).

Dtscipiim m cases involving misrepresentations to the court varies greatly,' o

TR ’gmg ﬁ‘om an admomtlon to a term of suspension. See In re Lcwxs 138 N.J. 33 (1994)
S (a f :ﬁ'r; n for attemptmg to deceive a court by mtroducmg into ev1denoc a document
falsely shomng that a heating problem in an apartment of Wthh he was the

" 'ndlgrd had been corrected pnor to the issuance of a summons); In re Marlowe,

Sy ‘126 b{__ 378 (1991) (reprimand for misrepresenting to the court that adversary consented» :

1_ .fo an adgaummcnt to 2 domesti v1olence matter in which the attorney was a party); Inre - |

u,’ 122 M 244 (1991) (reprimand for failure to dlsclose to a court reprcsentatlon

Yl fcffa‘ chent iﬁ a pnor:lawsuxt here that representation would have been a factor in thc
’court's mimg on the attomey s/ motion to file a late notice of tort claim); In re b ul, 167

i 7, ‘N J 6 (2001) (three-month suslaension— for attorney’s misrepresentation, lack of candor to




a tnﬁuial and conduct prejudicial to the administration of justice; attorney made oral ,

T“v“mtsx‘epmsenmtxons to h.IS adversary and written misrepresentations in, among other

" fiﬁﬂngs a dapasmon and several certifications to a court); and In re Telson, 138 E_l. 47

£ (19&4) (sxx-month suspensxon where attomey altered a court document to conceal the fact '

o that a dworee ¢omplamt had been dlsmxssed thereafter he submitted the uncontested

i f&weme ta

judgc who granted the divorce, then denied to a third judge that he

Aﬁer aonsideranon of the relevant circumstances, which included the default ;

natxm aﬁhls proceeding and respondent’s recent repnmand we determined that a three-

. | : mmth suspensxon is the appropriate degree of discipline for respondent’s conduct. One

£ valght(l‘omnut‘tee for administrative costs.

‘,member wouid have. granted the motion to vacate the default and remand the matter to

o _ : the DEC fora hcanng

1 We further determined to require respondent to feimburse the Disciplinary
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