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Committee in DRB 16-205.

Jason Saunders appeared on behalf of the Office of Attorney
Ethics in DRB 16-220.

Respondent appeared pro se.

To the Honorable Chief Justice and Associate Justices of the
Supreme Court of New Jersey.

The above-referenced matters were before us on separate
recommendations for discipline filed by the District XII Ethics
Committee ("DEC"). The matters were consolidated for the purpose of
imposing a single form of discipline.

In DRB 16-205, the seven-count complaint charged respondent

with violations of RPC 1.4, presumably (b) (failing to keep a



client reasonably informed about the status of the matter); RPC
1.4(c) (failing to explain a matter to the extent reasonably
necessary to permit the client to make an informed decision about
the representation);' RPC 1.6(a) (improperly revealing confidential
information); RPC 1.7(a) (engaging in a concurrent conflict of
interest); RPC 1.8(b) (using -information relating to the
representation of one client to the disadvantage of the client
unless the client after full disclosure and consultation gives
informed consent); RPC 1.8(f) (accepting compensation for
representing a client from someone other than the client); RPC 1.9
(représeﬁfing a cliéntv in a matter after representing anothér
client in the same or substantially related matter in which the
clients' interests are materially advefse, unless the former client
gives'informed‘W£itteﬁ consent); RPC 5.4(c) (permifting a'person,
who pays the lawyer to render legal services for another, to direct
or regulate the lawyer's professional judgment iﬁ rendering such
legal services)f RPC 8.4(c) (engaging in conduct involving
dishonesty, fraud, déceit, or misrepreSentation)} and RPC 8.4(d)
(éngaging in conduct prejudicial to the administration of Jjustice).

The DEC recommended a three-month suspension.

I Although the complaint cited the language of both RPCs, it
listed only RPC 1.4(c). »
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In DRB 16-220, the complaint charged respondent with
violations of RPC 5.5(a)(l) (unauthorized practice of law), and RPC
8.4(d) (conduct prejudicial to the administration of justice) for
violating R. 1:20-16 (failing to comply with a Supreme Court Order)
and. R. 1:20-20 (prohibited actions of suspended attorneys). The DEC
recommended a two-year -suspension for these violations.

For the reasons set forth below, we determine to impose a
three~yéar squension.

Respondent was admitted to the New Jersey bar in 1982. He
maintains a law office in Fanwood, New Jersey.

Ih 1995, respbndent recéived a ‘oné—Yéér suspenéion for
violating RPC 8.4(bv)‘. (cr’iminél’ concixict) and  REC 8.4>('c)
(misrepresentétioh). In that mattér, respdndént‘had ﬁiérepfesentéd
thét a racehoréé was not encumbered by abbénk lien, in order‘té
obtain a loan fof a clieht through a "sale leaée back" transaction.

In re Pocaro, 142 N.J. 423 (1995). Respbndent was charged in a

federal complain£ with é "scheme to defraud ahother person by use
of ihtefstate wire,"’18 U.S.C. 1343, and entered into a "deferred
prosecutioﬁ program." As part of the deferred prosecution
agreement, respdndent was required, among“other things, to repay
funds to his client, réport the métter to the Office of Attorney
Ethics (OAE) and,- if so directed by the U.S. Pfetrial Services

Office, to continue participation in Gamblers' Anonymous.




Respondent blamed his disease of compulsive gambling for engaging
in the conduct "to reduce the crushing debt burden that the disease
had brought about." Mitigating factors advanced by respondent were
his financial burden and the measures he had taken to combat his
gambliné problem. He was reinstated to pfaetice law in becember

1996. In re Pocaro, 146 N.J. 576 (1996).

‘In 2006, respondent was censured for ndsconduct in‘a ci&il
rights ection, that eook ﬁlace in iate 1990. He was feend guiity of
gross neglect, lack of diligence, failure to expedite litigation,
and failure to communicate with a client. In imposing discipline,
we considered that, once his employer was sﬁepeﬁded from the
practice‘of law,'reepondent was left with thevresbonsibiiiﬁy of
eVerseeing 400 ‘cases; that’ only one client matter“had been
inVolved;vthat he admitted his wroﬁgdoing; and that he-appeared

truly remorseful for his conduct. In re Pocaro, 187 N.J. 411

(2006);

In 2013, respondent received another ceneure‘fer fequesting
that his adVereary in a lawsuit withdraw an eﬁhics grievance filed
egainst him in exchenge fof his fbrbearanee froﬁ. institutinév'a
defamation action ageihst the adversary's client,tabviolation of
RPC 8.4(d). We determined that tﬁe censure was warranted due to

respondent's significant ethics history and his propensity to




violate the Rules of Professional Conduct. In re Pocaro, 214 N.J.

46 (2013).

Finally, in 2014, respondent was suspended for three months
for his misconduct in one client matter in which he was retained to
récoup damagesr for ”injuries a horse trainer had inflicted. on a

stallion while training it. In re Pocaro, 219 N.J. 320 (2014). In

that matter, he féiled to provide the client with a'writing settiﬁg
forth the basis or rate of his fee; engaged‘in lack of diligenée
and failed to expedite litigation; failed to communicate with the
client by failing to inform her that he had not conducted adequate
discovéry, had not obtained an expert for the case, and was not
prepared.for trial; made misrepresentations to the client that he
had filed various motions to adjourn the trial, td extend
discovery, and to have the judge recuse himself, and misrepresented
thé judge's comments about the casé, which was also deemed condhct
prejudicial to £he administration of justice; and failed to obtain
the client's cbnSent to file an appeal from a judge'é order, which
served to further delay the case. In assessing the proper quantum
6f' discipline for respondent's violations, we. considered his
significant ethics’hisﬁory} his failure to learn from prior ethics

matters; and his prior misrépresentations. In the Matter of Jeffrey

R. Pocaro, DRB 14-009 (June 24, 2014) (slip op. at 22-23).




Respondent was reinstated on January 28, 2015. In re Pocaro, 220

N.J. 346 (2015).

DRB 16-205

The panel chair in this matter signed an order sealing the
entire record to protect the grievant's interests as a confidential
informant. Therefore, we have omitted the grievant's name from this
decision.

Grievant was a licensed New Jersey horse trainer. At the time
of the DEC hearing, he was fifty-four years old and had worked with
horSes since heﬂwas seventeen years bldg Grievant heid a trainef's
license frém 1985 until his license was suspended.’ His most recent
suspension resulted from his association with an individual who
oﬁﬁed é horse, which grievant trained.?

OQner was a longtime client of respondent. They met through
owner's écquaintance with -respondent's father, Who also was an
atﬁorﬁé?. Owner aﬁd‘réspondent's fathef hédrbeen paftners in thé

ownership of a horse.

2 Grievant's license was suspended in 2000 or 2001, due to drug
convictions, discussed below. After successfully completing drug
rehabilitation, he was granted a provisional license.

3 To protect grievant's identity, we also refrain from using the
name of the owner, and refer to him, instead, as "owner"
throughout this decision. '




In April 2009, on a race day, owner injected his horse with an
illegal substance. Grievant claimed that he was not present in the
barn at the time of the injectipn, but was ouﬁ "letting his horses
run." Owner disputed grievant's assertion, stating that grievant
was in the barn at the time he gave the injection, cleaning a stall
éboﬁtvsix feet away, and was aware that owner planned to inject the
horse.*

An investigator from the New Jersey Racing Commission
(racing commission) was in the barn at the time and observed
owner giving the horse the injection. As a result of the illegal
injection; the récing ébmﬁission charged both ownér and:grievant
with “violatiohs of £he raciﬂg commisgion'é code éf ﬁconduct.
Respondent represehted owner‘at the racing comﬁissibﬁ hearihg.
Grievant appeared pro §g. Tﬁey weré eachvsuépeﬁded for one Year
and griévant was fined $2,500. | |

| According to a joint stipulation of facts, f&iloWing the
suspenéions, grievant informed owner "of a claim for damages as
a result of his suspension." Owner asserted that he felt
partially responsible for gfievant's suspensioh and, thus,
decided to pay grieﬁaﬁﬁ. Ownef directed respondént to prepare a

release, which grievant signed. Pursuant to the release, in

4 Owner, who was in Florida at the time of the DEC hearing,
testified via telephone.



exchange for owner paying grievant $15,000, grievant released
owner from any claims "including those of which I am not aware
and those not mentioned." Owner claimed that he also paid
grievant's fine. twice, because grievant had spent the first sum
he had given him for purposes other than the racing commission
fine.

Owner's license was restored after his. year-long
suspension. The racing commission denied grievant's license
restoration application ‘“because his prior license was a
conditional license based on an agreement [grievant)]) signed with
the NJ‘Racing Commission on Cctober 13, 2005L" |

After grlevaht S appllcatlon was denled he told owner that
he had to either fix the problem or compensate him for his loss.
On June 15, 2011, grievant filed an aﬁpeal of tﬁe denial of ﬁié
license with the Office of Administrative Law (OAL). OQner
agreed to pay respondent's $2,500 legal fee to represent
grievan£ ’in the appeal. ARespondent nevef gave grievant‘ a
feteiner agreement.vRespondent believed that such a writing wes
uneeeeesary, becaﬁse-gfievanf‘Wae not paying the fee.’ Moreover,

respondeht testified that, as a-matter of practice, he did not

> The complaint did not charge respondent with having violated
RPC 1.5(b) (failure to set forth in writing the basis or rate of
the fee). ' ' ' -



provide retainer agreements in equine matters. Respondent added
that he charges a flat $2,500 fee for appearances in
administrative hearings. At the time respondent represented
grievant on - his license restoration, respondent also was
representing owner in an unrelated collection matter.

At his first meeting with respondent, grievant told
respondent that, if he did not get hiselicense reinstated, he
intended to sue owner because "$15,000 did not account for a
life worth of being suspended." Grievant believed that owner had
taken his livelihood from him, work that he had been doing since
he was seventeen. At 'that initial meeting, respondent asked
grievant to execute a document'agreeing that hewwould‘not sue
owner."GrieVant refused to do so. Instead, he threatened to file
erhics charges if respondent did not represenr him.

According to grievant, when he first met with respondent,
he did net like respondent or his artituae andA‘did not want
respondent as his lawyer; "he wanted to "knock Irespondent's]
teeth in.n Despite grievant's dislike for respondent, he thought
respondent could help him and, in any event, he was not'in.a
position to retain another‘lawyer because’his OAL hearing was
fest approaching‘and he did not have the funds to retain another

attorney. In addition, respondent convinced him that he could




"get the job done." Thus, grievant testified, he had faith in
respondent, even though he did not like him.

Respondent informed owner that he would have to execute a
conflict of interest waiver. Owner drafted one himself and signed
it, "purporting to waive any conflict of interest."

Respondent never advised grievant to confer with another
lawyer about a potential conflict of - interest because, grievant
claimed, respondent was "broke and hungry for the 2500 from
[owner]." Respondent maintained that, even though he had not
drafted a conflict of interest waiver, he had asked grievant to
sign one. Although grievant refused, respondent continued to
represent grievant because, respondent stated, "to win this case
would re-establish mé after my recent suspension as the go-to guy
in the racing industry.” Respondent added:

‘I want to be the engineer that drove the train
that got [grievant] back his trainer's license
or the groom's license because the man was
‘nearly in tears in my office about going back.
I've been out of work for so long. This is all
I know how to do and I said, yes and you have
a promise of a job. Nick Serta called me
before I even got involved in this case and
said, Jeff, can you help [grievant] and I said
tell [grievant]} to call [owner] because I
can't do anything unless ([owner] gives his
blessing. [Owner] gives his blessing. [Owner]
called me and said I'll give you my blessing

and I'll pay for it.

I didn't see any kind of a conflict because
[owner] wasn't on that train. He was getting

10




either phone calls or an occasional e-mail
perhaps from me saying what the status was.

[2T93-25 to 94-16.1]°

Respoendent remarked further that grievant's case would
bring him nOtoriety and Wledgreestablish him as the "top horse
racing lawyer"” in the state.

Respondent did ‘not concede the iﬁherentb conflict of
interest based on owner's and grievant's different accounts of
what had occurred in the barn. Respondent asserted that owner's
case was over and grievant's appeal would rest on grievant's
obtaining "brownie points" for acting as a confidential
informant to thé racing commission (discussed below). Respondent
acknowledgéd} ihowever, ﬁhat he would not be able to gquestion
grievaﬁt about what had tranépired in the barn or even permit
hir.nulto teétify at the OAL hearving because it would present a
cohflict Adf interest. Respbndent maintained that, if grievant
cooperétéd with him and went‘along wiﬁh his recommendaﬁions, a
waiver of a cohflict of interest would have been unneceséary.

With ‘grieQant present in hié bffice, respondent called
owner, on speakér phone, to discuss grievant's case,r because

owner "fequired“ respondent to keep him "in the loop" about

6 2T denotes the transcript of the hearing before the DEC on November
19, 2015.
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grievant's case. Although grievant was not concerned about
respondent keeping owner informed about his case, he believed
that respondent was more interested in taking care of owner than
him because owner is a multimillionaire who often lent
respéndent money. Ownér denied loaning money to respondent.

In connection With the OAL hearing, grievant provided
respondent with all of his documentation; including aﬁ.October
13, 2005 1letter of cooperation with the racing commission

investigative unit. The October 13, 2005 letter stated that-

grievant agreed to accept a conditional stable employee license’

under the condition that he kl} éontinue to coopefate with the
New Jérsey Sﬁate Police Racetfack 6nit; (2) cbéperaté with the
racing céﬁmission;s investiééti?e unit; (3) imﬁediately'noﬁify
Both of any arreéts or charges criminal 6f éivil broﬁg££vagaiﬁst
him in any jurisdiction; and (4) submit td random drug £esting.
This document 'Was - executed in connection ’with grievant;s
confidential iﬁformant‘status wiﬁh the racing commissibn.
Although érievant provided the létter to réspéhdenﬁ, he did
nétv'authoriZe him to giﬁe it to anyone becaﬁse, as a
confidentiél informant, his life could ‘be at fisk if anyone

discovered his cooperation with the racing commission.

’  According to respondent, a stable employee license is
synonymous with a groom's license, ‘ ' -

12




Prior to the OAL hearing, respondent recommended that
grievant withdraw his appeal and, instead, apply for a groom's
license "based on the fact that the NJ Racing Commission had
permitted [g:ievant] to work as a groom without a groom's
license;" and if his application for a groom's license were
den;ed, he could request a hearing before the OAL.

Respondent claimed further that, before the OAL hearing, he
expiained to gfievant.a eomplex process théﬁ he had undertaken
with two other clients to restore their licenses, which included
securing an expungement of their criminal records. At the DEC
hearing, respondent described at lengﬁh. what he had done for
thoee clients. He claimed furthef that He had informed grievant
it eedld take three or four years until his license would be
reinsﬁated and the .process could involve administrative
hearings, four-way negotiations with racing commission officiels
tb earn "brownie poiﬁts"' for the work he had performed as a
confidential'informant, and that grievant migh£ have to take his
Caée.before the‘Appeilate Division andlperhaps even the Supreme
Ceuft.

Although respondent maintained that grievant was willing to
underge such a process, he later asserted that gfié&ant'did ﬁot
have the patience fo do so. Respondent admitted; however, that

he did not have a good "track record" with the Appellate

13




Division, that the deck was stacked against grievant, unless he
was able to negotiate with the racing commission, and that the
appellate process would be costly. Respondent claimed that he
never attempted to negotiate with the racing commission on
grievant's Dbehalf Dbecause, by that point, 'grievant had
threatened to sue him.

At the May 13, 2014 OAL hearing, based on respondent's
advice, grievant withdrew his appeal of the denial to restore
his trainer's license, in order to apply for a groom's license.
According to grievant, in his and his father's presence,
fespondént specifically stated thaf grievant would not get his
fraiﬂéf;s :liéénée back and ‘inStructed ‘grievant fo drop the
appeal "and I'il get youva groom's licensé.* It was clear to
gi:ievant thét he would at least obtain a gfoom'si license. He
beiieVéd that gétting "something is better than nothing." |

Grievant's father was also present at the OAL hearing. He
testified that, before the héaring began, réspondent héd époken
td Deputy Attorney General (DAG) Susan Sharpef‘whd represented
the racing commission. Respondent reiayed the DAG's position
that, even if the administrative law judge (ALJ) reinstated
griévént's trainer's license, the Arécing commission would
o&errule such. a détermination.i For that‘ réason, respondeﬁt

suggested that grievant apply for a grodm‘s license instead,

14




because the racing commission would be "receptive” to granting
it, or would 1look favorably on an application for a groom's
license, if grievant drépped his appeal. Although grievant's
father did not recall respondent's exact WOrds, he maintained
that that was “his and his son's ‘undefstanding from their
conversation with respondent. Based on respondent's advice,
grievant withdrew his appeal, expecting‘tb’earn a living as a
groom}

DAG Sharpe testified that, during a prehearing conference
before ALJ Ronald W. Reba, the attorneys determined that
grievént could withdraw his appeal for a trainer’s license and
épply for a groom's license. She, however, ﬁade'no promiseé that
a groom's license would be‘viéwed more'favorébly; Thereafter,
réspondenﬁ spokevto grievant. Sharpe recalled that, wﬁen they
féc&nvened in tﬁe ALJ's chambers, grievant had agreed to
withdraw his appeal‘and to apply fdf a grobm's'liceﬁse.’Latér,
6h ﬁhé reéord, réspondenf questibned grie§ant to éstablish that
he’had not been pressured to withdraw his appeal. Sharpe entered
on the record that the racing commission had'made no promiseé in
féﬁurn for grievant's withdrawal of his appeal. The relevant
portibns of ﬁhe ygig dire tfanscript are as féllows:

‘fRespondent]: And thé‘optioﬁ we discussed is

for you to . . . apply for a groom's
license. ‘

15



[Grievant]: Yes.

[Respondent]: You understand that if you're
denied [a groom's license] you have a right
to file an appeal of that denial and come
back and have a full and complete hearing on
that issue.

[Grievant]: I understand that.

[Respondent]: So you've done this as your
[own] free will [sic].

[Grievant]: Yes.

[Sharpe]: The Racing Commission just wishes
to put on the record that it has made no
representation as to whether or not any
subsequent application for a groom's license
for (Grievant] will be successful.
[Ex.C~17;5-7 to 6-18.]

Grievant accused respondent of making misrepresentations to
him. He insisted that, regardless of the above-gquoted portion of
the transcript of the proceedings before the ALJ, respondent had
assured him that he would receive a groom's licénse, not merely
that he could'épply for one. He had not objected to the DAG's
comments because he had faith in respondent. He "didn't know
that [respondent was] a scam. artist and no good."

Respondent, in = turn, characterized grievant as &

"pathological liar" for claiming that he had made

misrepresentations to grievant'about obtaining the license.

16




The racing commission denied grievant's groom's license
application based on his "prior suspension and the conditions
imposed when he was granted a conditional license".. Upon receipt
of this news, grievant became angry, threatened respondent and
owner with lawsuits, and accused respondent of being a liar. He
admitted that he had threatened -to sue respondent on multiple
occasions. By letter dated June 3, 2014, respondent informed
grievant that, if he threatened to sue him or owner again,
respondent would cease representing him.

On June 6, 2014, while respondent was at the Monmouth
County Courthouse on anoiherAcase, grievan£ attempted to serve
him with a summons and complaint for a lawsuit againét owner.
Thié occurred while réspondent was still conteﬁplaﬁing how to
resoive grievant's licensing situétion. Respbndent réfused to
accept service on owner's behalf. Grievant then threatened ﬁo
sue'reépondent next. Resbondent replied that he would no longer
represent grievant' and sent him a confirming letter to that
efféct. Respohdent then notified owner about grievant's lawsuit.

bn that same day, respondent informed the racing commission
that, because of grievant's lawéuit against owner, respondent
would no longer be able to represent grievant in his licensing

matter.

17




Grievant asserted that Mr. A.,? for whom he worked, but who
was not an attorney, helped him file the lawsuit against owner.
That lawsuit was dismissed. ﬁowever, in 2015, owner paid
grievant'aa additional $i5}000, datermining to give the money to
grievant, rather than to lawyers. QOwner, thus, had paid grievant
a‘ﬁotal.of $30,000,.and paid attorneys' fees to, purportedly,
threé attorneys who had attempted to help grievanﬁ with hia
licensing issue (two attorneys before respondent was retained).
Owner made the payments because he felt partially responsible
for grievant's license being revoked. Although grievant later
approached a‘lawyer about suing respondent for malpraCtice, the
attornéy aeclined to repreSent himkbecause respondent did not
carry malpractice insurance.

Respondent attemptad to impeach érie?ant's credibility by
questioning >him about ﬁis earlief drug convidtions and
incarcerationa and about his indorreét tesfimony in reépect of
the> dates of his éonvictibn and his length 'of incarceration.
Grievanﬁ asserted that he had been mistaken about‘the dates and
aad'made a mistake oﬁ his raéing commission application because

he had not had copies of the judgménts of conviction available

% Because disclosure of Mr. A's identity might also render

grievant identifiable, we have redacted his name from this
decision. ’ '

18



when he filled out the application. Grievant explained that his
license previously had been suspended in 2000, but after he
completed drug rehabilitation and passed all required drug
testing, he had been granted a provisional license. Grievant's
jail time had been reduced because he was doing undercover work
for the police.

The facts . relating to respondent's alleged improper
disclosure of éohfidential information' are‘ as follbws.
Respondent represented the defendant in the above-mentioned
matter filed in Superior Court, Morris County, by Mr. A.
Réspbndent teStified at length about Mf. A's vendetta against
him Bécauée of their prior legal'entangleﬁents. -

‘Grievant, who then worked for Mr. A, ﬁainéained £ha£ he had
séfvéd'papers‘on Mr. A'S behélf on”seQérél occasions and had
sérved'paperé on the défendant at hié homé'inbcénnection with
Mr. A‘S'iawsuit. The defendant denied having been served with
the summons,rtﬁe complainf, or the case information statemént in
ﬁhe matter or havihg recéived Mr. A's'ap§lication for a default
judgment; He added that grievant could not have served him on
the date claimed because he waé at a surgiéal center at the
time.

Respondent  believed that grievant:vhad not served the

defendant but, instead, that Mr. A had committed a crime 'by
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forging grievant's name on the affidavit of service. He asserted
that he had numerous papers sigﬁed by both grievant and Mr. A in
his files, compared Mr. A's signature to the signature on the
affidavit of service, and concluded that Mr. A had signed
grievant's name on the documént. Respondent added that, because

the affidavit did not comply with the Court Rules, it was a

"phony" affidavit. He was surprised that the court had relied on
the affidavit of service to enter a default against defeadant.

In turn, grievant testified that he had signed the
affidavit of service, but was unable to recall the location of
defendant's house, identifying characteristics of the property,
or othervdetailé relating to having served the papers. | |

On June 23, 2014, respoﬁdent sent a létter'to tﬁe Morris
Caunty Proaecutor's Office, alléging tha£ a"forgery had been
cbmmiited and that a numbef of documents that respondent
atfaéhéd to the letter contained griévant's signature, which did
not match grievant's signaturé on the affidavit of'sérvice. A
feviewnbf grievant's signatures containéd in the record revealed
that, although all of them were-somewhat different, none'of them
resembled Mr. A's Signatures, which were no‘more than squiggles}
Attached to respondent's letter to the prosedutor was'grievant's
confidential letter of cooperatiohlwith the racing commission,

which respondent had enclosed without grievant's consent.
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Respondent disagreed that the letter divulged the fact that
grievant was a confidential informant.

According to respondent, because he believed that the
affidavit had been forged, he had an obligation, as a lawyer, to
inform the authorities. He, however, did not consider excising
any'infdrmationifrom the file that he had sent.

As to the investigation into the forgery, grievant
testified that neither the Wall Township Police Department nor
the Morris County Prosecutor's Office asked him whether he had
served defendant; they asked him only to verify that it was his
Signature on the affidavit, ~which " he did. The Wéll Township
Police concluded that grievant was not involved in any
wrongdoiﬁg.

Inv respect of ﬁitigation, respondent testified about his
father's pride iﬁ him when he passed the bar examination bécause
the Law ‘Joﬁrﬁal had published his ‘exam answers. Respondent
maintained further that he had received an offer for a law clerk
position; which was revoked when the judges for whom he was fo
clerk becéme aware of his involvement in a lawsuit that migh£
preclude him from clérking fof them. He, thérefore, went ﬁo work
for his father and became "a horse attorney." A published opinion

from one of his cases brought him notoriety and many clients.
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Respondent testified that during his period of suspension, he
worked as a car salesman. His father was so ashamed of him that
they did. not "affiliate"” for three years. Presumably, after his
reinstatement, when his father was unable to find a suitable
attorney to replace him, he rehired respondent.

 Respondent's father passed away in 2006 from "Lou Gehrig's
disease." After respondent was tested, he learned that he does not
have the disease.

Respondent asked the DEC to dismiss the case or to impose
either an admonition or a reprimand.

* * *

The DEC did not find credible grievant's testimony (1) that
respondent hadv tdld him that the racing cbmmission would look
favorably on his 'app]v;ication for a’groom's licensve';' (2) that 'he.
signed the affidavit of service in the matter Mr. A filed against
defendant and served it on defendant; and .(3) that he was not
preSen£ when owner injected the horse or was not aware that he was
doing'so.‘The DEC found owner's telephone testimony to the contrary
to be'morehcredibie.

The DEC observed that, despite grievant's numerous threats to
respondent that he would sue owner, respondent continued to
represent grievant, and that fespondenﬁbdid not press grievant to

execute a waiver of the conflict of interest because he wanted to
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win the case to re-establish himself as the preeminent horse racing
attorney in New Jersey.

The DEC did not find credible respondent‘s testimony regarding
the date he ceased representing grievant, because it was only in
his June 6, 2014 letter that he informed the racing commission that
he no longer represented grievant.

Based on the transcript of the DAG's comments that she made no
representations about the outcome of an application for a groom's
license, the DEC found respondent not guilty of (1) failing to keep
grievant reasonably informed about the status of the matter or
failihg to ex?lain a mattér to the extent reasonably necessary to
pérmitvhim to maké informed decisions about the representation (RPC
1.4(b;‘and (c)); and (2) féiling to accufatély éonveyvinformafion
presented by the ALJ and DAG (RBC 8.4(c) and (d)) (count six).

Alﬁhough-the DEC noted that respondent had failed to consider
that he was ‘reVealiﬁg confidential client information to the
prosecﬁﬁof's office, it did not find a violation of RPC :1.6,
impropérly revealing confidéntial informaﬁion (count two). Citing
éubsectioh (B)(Z), Which creates an exception when an attornéy
divulges informétion to prevent the perpétration of a fraud, the
panel noted:

| ' Since the papers filed with the court included
what the Panel concludes was a false affidavit.

of service filed on behalf of a plaintiff in
furtherance .of a lawsuit seeking substantial
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damages against a defendant, the Panel finds
that, despite Respondent's motive tc harm his
recent, former client, the information was
also conveyed to prevent "substantial injury
to the financial interest of another" and to
prevent an effort to "perpetrate a fraud upon
a tribunal.”

[HR13.]®
Despite the DEC's finding’that respondent did not violate
RPC 1.6, it détérmined that respondent displayed "malicé or bad
intent” against grievant when he provided the Morris County
Prosecutor's Office with information detrimental to grievant's
interests, after concluding that he had committed a criminal
offense. |

In respect of count thfee, the DEC found;respondeht guilty of

RPC 1.8(f)(2), citing In re State Grand. Jury Investigation, 200
N.J. 481 (2009); which requires that six conditions be met before
an attorney vcan accept payment from a third party. One such
condition requires that the attorney and third-pérty payer have
no current attdrney—client relafionship} Respondent, however,
adﬁifted having a cﬁrrent attorney—clieht relaﬁionship with
owner at the'ﬁime he paid grievant's fee. Thus, the'DEC alsb

found a violation of RPC 1.7 based on respondenf's failure to

® HR refers to the April 6, 2016 hearing panel report.
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obtain grievant's informed written consent to the conflict
(count three).

The DEC did not find respondent guilty of violating RPC
1.8(b) or RPC 1.9, counts four and five, respectively.

The DEC did not find a violation of RPC 5.4(c) because it
did not believe.that'reSpondent’s,professional_judgment had been
influenced by owner's payment of grievant's counsel fees (count
seven) and found that the violation of RPC 1.8(f) was
duplicative of the charge in count three, for which respondent
had already been found guilty. The DEC, therefore, dismissed the
chafge.
| In assessing the appropriate discipline, the DEC considered
respondent's extensive ethics.history and his lack of remorse or
ackﬁowledgment of Wrongdoing. Two panelists, thus, recommended
the imposition 6f a three-month suspension.

The third panelist recommended an admonition; findiﬁg that
respondent's violation 6f RPC 1.8(f) was technical in nature and
that, if respéndent had obtained a written waiver, there would
not have been a Violation of RPC 1.8(f) at all. This panelist
found thatvrespondent's technical violation of the Rule was not
undertaken in a “malicious, deceitful or fraudulent manner but
rather provided a compiete combetent fepresentation to a

malicious, deceitful, previously convicted felon." Moreover,
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this panelist determined that respondent's lack of remorse
should not be considered, because respondent had no reason to be
remorseful. The panelist concluded that | respondent had
represented grievaﬁt "with intellectual honesty and vigor," for
which he_should be commended.

‘By letter dated October‘21, 2616, respondent reiterated the
sentiments of the dissenter and urged that we adopt the minority
view and impose an admonition, despite hié disciplinary record.

* * *

Following a de novo review of the record, we are satisfied
that the DEC's conclusion that respondeht was guilty of
uhethical conduét is supported by clear and convincing eVidénce.
We aré'unable, however, to agree with all of the DEC's fiﬁdings.

A determinétion on the éhargés in counts one (RPC 1.4(b)
and (c)) and six (RPC 8.4(c) and (d)), rests on the credibility
of the witnesses. The DEC, which had the opportunity to observe
the witnesses during their testimony kwith the exceptioh’ of
owner iwho testified telephonically) found oWnef;s testimony
believable and, in some respects, both respondent's and
grievant's testimony unbelievable.

The .DEC pointed‘ oﬁt that Qrievant is' a convicted vfélon.
wae?ér,.respondent, foo, has had an encounter with the law as

well as multiple brushes with ethics authorities. This is his
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fifth matter before |us. Respondent received a one-year
suspension in 1995 for engaging in criminal conduct. In two of
hisv matters,  he was also found guilty of making
misrepresentations and engaging in conduct prejudicial to the
administration of ‘justice. Most recently, in 2014, he was
suspended for three mqnths for, among other things,c making
misrepresentatiops, to his client concerning comments that a
judge had made about the case. Thus, we do not view respondent's
testimony to be particularly éredible.

Grievant and his father testified unequivocally and
fbrcéfuily that they beliéved that; if grievant withdrew his‘OAL
abpeal, the racing commission would look favorably on his
application for a groom's license. Indeed, 'respondeﬁt pointed
out that, ander grievant's cooperation agreement, the kracing
cbmmissidn aiready had grantéd him a provisionai license.
Cleérly, respondent did not properly lconvey to‘ griévant the
sﬁrdng possibiiity that He wouid be facing a lifetime:ban from
racihg, an inaustry in whiéh he had éarﬁed his liﬁing for more
than'thirty years.

Respondent's explanation for advising grievant £o withdraw
his appeal does not ring true. Respdndent claimed ﬁhat he
ainséd grievaht that, if thé Qroom‘s license weré denied, they

could appeal the determination to the OAL, the Appellate
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Division, and the Supfeme Court. In the alternative, respondent,
whe had a good rapport with the racing commission and considered
himself to be one of the preeminent horse racing attorneys in
the State, could arrange a four-way conference with racing
commission officials to convince them to reinstate grievant'é
license by earning "brownie points," based on his work as a
confidential informant. Respondent, however, claimed that
grievant did not have the patience to wait three or four years
for his license to be restored, and that the process would be
expensive. Who would pay for respondent's time and effort?
Ceftainly grievant did not have tﬁe resoﬁrées to fund any of the
a&énues reépéhdent suggestéd, and owner was not likély to offer
to'pay réspondent, in light of QriéVant'é threats'fo suetowner.
In this context, it is clear to us that respondent failed
to provide griévant with éﬁfficient information to make an
informed decision about the repféséntation; a viblatién of RPC
1.4kc). The evidence does not, however, establish a vioiation'of
ng 1.4(b), which we dismiss. Because there is also no clear and
convincing evidence that respondent affirmatively £old grievant
that he would definitely receive a groom's licénée, we alsé
dismiSS the cﬁarges of ggg 8.4(c) and (d)jiﬁ that regard;
>Respondent was charged with many incarnations of the

conflict-of-interest rules {counts three, four, and five). From
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the outset, respondent should have refused +to represent
grievant. At their initial meeting, grievant threatened‘tp sue
owner if his license were not restored and to sue respondent as
well. Moreover, respondent admitted that he could not represent
grievant without owner's.approval. Respondent clearly recognized
that the situation presénted a concurrent conflict of interest
because ﬁe asked grievant to execute a waiver that he would not
sue owner, regardless of any claims known or unknown that might
later arise, in exchange for $15,000. More importantly,
respondent claimed that grievant refused to sign a conflict-of-
interest waiver. Notwithstanding grievant's refusal; respondent
undertook his representation.

RPC 1.7(a) prohibits a lawyefifrom representing a client if
the representation involves a concurrent conflict of interest.
Such a conflict exists if the representation of one client will
be directly advérse to another ciient or if the representation
of '}one  client ié materially limited byA the lawyer's
responsibilities to another client. The lawyer may‘ﬁndertake the
representation if the client gives informed consent, confirmed
in writing, after full disclosure and consultation. The lawyer,
howeVér, mﬁs£ reaéonabiy’believe that he or she will be'able to
provide competent and diligent representation to each affected

client, regardless of any waiver.
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Owner’'s and grievant's interests were in direct conflict
with one another and respondent clearly put owner's interests
above those of grievant's. When grievant refused to sign a
waiver, respondent immediately should nave declined to represent
him. Perhaps, driven by either dire finances or ego, respondent
proceeded with the representation. In this regard, he is guilty
of a conflict of interest (RPC 1.7(a)).

Respondent is also guilty of violating RPC 1.8(b), which
prohibits an attorney from using information relating to the
representation of one client to the disadvantage of another
client, unlese the client giveeﬁconsent after fuil disclosure
and consultetion. Here, reSpondent'acceded to owner's'requests
to be kept informed about grie&ant's matter, and‘disclosed to
owner grievant's intent to sue him.

RPC 1.9 prohibits the representation of onev client in the
saﬁe or}a substentially related matter in which the preeent and
former client's interests are materially adverse. The complaint
charged, iin count five, that ‘respondent' improperly utilized
information he learned abont grievant against him and in‘favor of
respondent's new client, defendant. Respondent's conduct in this
regard falls more properly under ng 1.6 (confidential
information). The information used by respondent in the suit Mr.'A

filed against defendant was adverse to Mr. A, who was not



respondent's client. Thus, we dismiss count five as inapplicable
to the facts.

Respondent, nevertheless, is guilty of revealing
information relating ' to a client, grievant, without obtaining
that client's consent, a violation of RPC 1.6. Respondent
claimed that he thought the crime of forgery had occurred on an
affidavit ‘of service in connection with the representation of
his client, the defendant. A substantial default judgment had
been entered against defendant. He claimed, however, that he had
not been served with any of the documents in that lawsuit.
Rathet than simply move to reopen the default, respondent
forwarded'information to the Morris County Prosecutor's Office
to launch anAinvestigation into the matter, whichkaffeCted'both
grie&ant, his. client, and ‘Mr. A. Iﬁcluded among’ the 'mess‘ of
papers that reépondent forwarded to the' prosecotor Qas ‘the
coﬁfidential ihformant document. |

The DEC ’was convinced that grievant's signature on the
affidavit of VService ’wae forged Our review of the :legible
documents does not lead us to that same conclu31on. RPC 1. 6(a)
statesv in‘ relevant part that a lawyer shall not reveal
lnformatlon relatlng to the reprebentatlon of a client unless
the cllent consents. RPC 1.6(b) provides that an attorney shall

reveal such information if the lawyer "reasonably believes” it
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is necessary to prevent the client or another person: (1) from
committing a criminal, illegal or fraudulent act that is likely
to result in substantial injury to the financial interest of
another; or (2) to prevent the perpetration of a fraud on a
tribunal.

As stated above, respondent did not obtain grievant's
consent to forward the confidential information to the
prosecutor. Moreover, respondent did not "prevent" an alleged
fraud or injury to the financial interests of another. The
damage or injury, if any, already would have occurred before
respdndént forwarded the confidential information. Thﬁé;
fespoﬁdehﬁ‘s conduct appears to ué to be mofé of.a tactic to
géiﬁ én‘édvahtage in’representing his client, the defendant.

The proseéutor's ‘office found no IWrongdoiné in connection
with Mr. A's lawsuit, rendering respondent's claim that turning
over the confidential informétion fell within the éxceptions of
BEQ i.6 questionable. Furthermofe, even if féspondent had a
reasonable belief that what he did was ptoper; he failed to take
any measﬁres to protect grievant's interests; such‘ as excisinq
informatién from fhe confidéntiality agreement or relying on other
documents he had in his possessioﬁ. His obligatioh télgrievaht to
maintain confidential information under RPC 1.6(a) was not

extinguished by the dissolution of their attorney-client
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relationship. As the majority of the hearing panel found,
respondent's action 1in this regard displayed» "malice or bad
intent" against érievant.

ggé l.8(£) prohibits a lawyer from accepting compensation
for representing a clisnt erm one other than the client (1)
unless the client gives informed consent; (2) thers is no
igterference with the lawyer's indepehdence or ‘professional
judgmsnt or with ‘ﬁhe iawyer—client relationship}r and .(35
information relating to representation of a client is protected
as required by RPC 1.6 (count three). Similarly, RPC 5.4(c)
prohibits a lawyer who accepts payment from someone other than
the client to permit the payer to direct or regulate the
lawyet's’ professibnal judgment in rendering legal services
(count seven).

We disagree with the DEC's determination to dismiss these
charges and, instead, find that respondent violated these rules;
During the course of the représéntation, owner required that'he
be "kept in the loop." Owner had a vested interest in the
outcome of grievant's case and, in fact, demanded a waiver from
érievant to try to insulate himself from fﬁrther monetary
démages.vAfter grievant was denied a groom's license, and while
respondent was still representing grievant, grievant sued ownér

and attempted to serve the summons and complaint on respondent.
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Respondent refused to accept service and then informed owner
about the suit. Respondent's allegiances were not with his
client, grievant, but were clearly with his client, owner.

The case of In re State Grand Jury Investigation, 200 N.J.

481 (2009) explored the propriety of an employer paying for the
representation of employees in connection with grand jury
proceedings investigating the employer for alleged fraud. The
Court remarked that an evaluation of actual or apparent conflict
does not take place in a vacuum, but, rather, is highly fact
specific. Id. at 491. Whether an attorney may be compensated for
services by someone other than the client is governed by RPC
1.8(f), and, to a lesser extent, 3gg l.7(a) and RPC 5.4(c). Id.
485: The;Court, thus, establiohed six conditioné that must be
met for a}lawyer to be permitted to accept payment for services
ftom'someone other than the client: (1) the inforﬁéd consent of
the’olient is secured; (2) thé third—party payer is prohibited
from, in any way, ditecting, regulating, or interferino with the
lawyer's professional‘judgméot in representing his ciieﬁt; (3)
there cannot be aﬁy current attorney-olient relationship between
the lowyervand the third-party péyer, regardless of Whéther the
two representations are related; (4) the lawyer ié prohibited
from communicating with the third-party payer oonceroing the

substance of the representation of his client (RBC 1.8(f)(3));
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(5) the third-party payer must process and pay all such invoices
within the course of its business, consistent with the manner,
speed, and frequency it pays its own counsel; and (6) once a
third-party vpayer commits to pay for the representatidn‘ of
another, the payer shall not be relieved of the obligation
without leave of couri. The fact that the lawyér and thé ciient
have ‘elected to pursue a course of conduct deemed. in> the
client's best<interests, but disadvahtageous to the third-party
payer, shall not be sufficient reason to discontinue the third-
party payer's payment obligation. Id. at 498-97.

.Clearly, here, the majority of the Court's conditions were
not met. ‘Thus, respondént's receipt of a fee vfrom owner to
réprésent grievant‘was impermissibleAand, in'our view, motivated
by self-interest on respondent’'s part. His _ébnduCt in this
regard violated RPC :1.7(a), ng 1.8(b), RBEC l.é(f); ‘and RPC
5.4(c). He is also guilty of violating REC l.4(c)‘“énd ng
i.6(a).‘Wevdismiss the remaining charges (ng 1.4(b), RPC 1.9,
RPC 8.4(c) and RPC 8.4(d)). The only issue left for
determination is the probér>quantum of discipline. o

Cases involving conflict of interest, absent egregious
circuhstances of serious economic injury to the clients,

ordinarily result in a reprimand. In re Guidone, 139 N.J. 272,

277 (1994) and In re Berkowitz, 136 N.J. 134, 148 (1994). See,
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e.q., In re Pellegrino, 209 N.J. 511 (2010) and In re Feldstein,

209 N.J. 512 (2010) (companion cases; the attorneys

simultaneously represented a business that purchased tax-lien
certificates from individuals and entities for whom the
attorneys prosecuted tax-lien foreclosures; the attorneys
violated RPC 1.7(a) andfggg 1.7(b); the attorneys also violated
RPC 1.5(b) by failing to memorialize the basis or rate of the

legal fee charged to the business); In re Ford, 200 N.J. 262

=

(2009) (attorney filed an answer to a civil complaint against
him and his client and then tried to negotiate separate
settlements of the claim agaihsf him, to the client's detrimeﬁﬁ;

e

brior admoniﬁiﬁh and réprimand); and In fé4MDtt, 186 N.J.'367
(2006) (attofney‘ prepafed, on behalf of buyeré, Lréal vestate
agréemehts that  provided for the purchase of title insurance
ffom av titié company that he owned;'Anotwithstanding the
diséloéﬁre ofAhis interest in the company to the buyers, thé
attofney did not advise buyers of the désirability of seeking,
or give them the opportuniﬁy to seek, independént couﬁsel, and
did not obtain a written waiver of the conflict of interest frém
them).’

A reprimand may still result if, in addition to engaging in
é cbnflict'of interest, the attorﬁey engages in otﬁér forms of

non-serious unethical behavior. See, e.g., In re Soto, 200 N.J.
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216 (2009) (attorney represented the driver and the passenger in
a personal injury action arising out of an automobile accident;
the attorney was also guilty of gross neglect, lack of
diligence, failure to communicate with one of the clients, and
failure to prepare a contingent fee agreement; no ethics

history); In re Barone, 180 N.J. 518 (2004) (attorney engaged in

conflicts of interest on two occasions - by simultaneously
representing driver and passenger in automobile matters; after
filing the complaints, the attorney allowed them to be dismissed
and took no further steps to have them reinstated; the attorney
Was guilfy of gross neglect, lack of diligence, and failure to

communicate with clients); In re Kraft, 167 N.J. 615 '(2001)

LASSA_A

(attofney's unethical conduct encompassed four matters; in one
matter, he was found guilty of a conflic£ of interest by failinq
té ekplain to the client the advantages or disadvantages of
pursuing'her case jointly or indépendently of the client’s co-
worker, who was also ‘represeﬁted. by the attorney; in another
matter, the aﬁtorney failed to clearly expiain to the élient his
legal strategy, thereby preciuding her from making an'informed
deéision about the course of the representation and the pursuit
of'hér claims; in all four matters, the attorney exhibited lack
of diligence and failed to communicate with clients; and, in one

of the matters, the attorney failed to prepare a written fee
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agreement); and In re Castiglia, 158 N.J. 145 (1999) (attorney

engaged in a conflict of interest by simultaneously representing
various parties with adverse interests, repeatedly failed to
communicate to his clients, in writing, the basis or rate of his
legal fee, and witnessed the signature on a deed and affidavit
of title, even though the documents had been signed outside of
his presence).

More  serious conflicts have resulted in terms of

suspension. See, e.q., In re Fitchett, 184 N.J. 289 (2005)

(three-month suspension for attorney's multiple conflicts of
interest that arose when he continued to .fepreéént a public
ehﬁity in litigation with the defendant,'-aftef he had becomé
employed4by the defendant's law firm, and then filed a suit on
béhalfb of. ﬁhé defendant against the éubiic entity; the
circumstances of his conflict of interest were found -to be
"egregious"” and his misconduct was "blatant énd gross")% and In

re Kalman, 177 N.J. 608 (2003) (pro hac vice privileges

suspended for one year for attorney who engaged in a conflict of
intéfest and 'éccepted compensation for representing a client
from someone other' than the client, the ’attorney engaged in
litigétion forv‘a clieht ih Pennéylvania while‘ representing

another client in related litigation in New Jersey; both states’
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courts found that the attorney withheld documents from his
adversary and failed to correct his client's false pleadings).
Respondent is also guilty of improperly divulging
confidential information. Attorneys who were found guilty of
divulging confidential information, or even threatening to do

so, have received reprimands. See, e.q., In re Lord, 220 N.J.

339 ‘(2015) (attorney forwarded to her adversary a copy of a
letter to her <clients that contained confidential attorney-
client information, a violation of RPC 1.6(a); in addition, the
attorney violated RPC 1.7(a)(2) when she sent to the clients a
pre—action leﬁﬁer," pursuan£ to R. i:20A—6, which renders such
a letter "a necessary pférequisite" to the filihg of a lawsuit
for ﬁﬁpaid‘fees, While she still represented them; finélly, £he
attornéy" violéted RPC 1.16(d) by sumﬁarily nending the
reprééehtation of her clients, without notice, Ipriér to her
completion' of legal work on their behalf; in 'mitigation, the

attornéy had ho'hiStory of discipline in more than thirty years

at the bar); In_ re Chatarpaul, 175 N.J. 102 (2003) (attorney
threatened to divulge privileged information about the client to

collect outstanding legal fees); and In re Hopkins, 170 N.J. 251

(2001) (attorney repfesented two divorcing couples. in
uncontested divorces; the attorney was aware that, when the

divorces were finalized, two of the ex-spouses planned to marry
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each other; while their matters were pending, the attorney
discussed confidential financial information of the intended
groom with the intended bride; the attorney was also guilty of a
confligt of interest).

Because we.have cénsblidated this matte: with 16-220 for
the purpose of imposing a single fofm ofydiscipline, we will
address our determiﬂation in that reépect ét £be conclusion of

our discussion of both matters.

DRB 16-220
‘ Prior to‘ the hearing in this matter; respondent filed a
motion to dismiés the.complaint’on thé’érouhds of judicial and
quési estoppel. Thereafter, he withdiew‘thé motion.
This matter arose from respondent's continued practice of
law afﬁer the effective date of his éuspenéion; Specifically;

respondent continued to represent his client, Hector Velez, Jr.,

in a lawsuit respondent had filed against Edwin Bermeo!'l

on
Velez' behalf to recoup moneys Velez had loaned to Bermeo.
In December 2015, the OAE and respondent entered into a

stipulation of facts. The stipulation and testimony at the DEC

hearing establish’the foliowing.

0" 7he record also refers to Bermeo as "Borneo" and "Berneo."
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The Court suspended respondent from the practice of law for
three months, effective October 23, 2014. Respondent was aware
of his suspension.

‘On October 24, 2014, pursuant to 3;' 1:20-20, .respondent
submitted his“affidavit to the OAE, "[swearing] undér oath" that
ﬁe would not (l)rpractice la@ during his suspension; (2) provide
legal‘Servicés[‘give a légal opinion, suggest to the public an
entitlement to practice law, or draw any legal instrument; or
(3) use any stationery, sign, or advertisement suggesting that
he, alone or with others, maintained a law office or was
entitled to practice law.

On October 31, 2014, after the ‘effectivé .date' of his
suspension, respondent faxed to Vera Fedoroff, Esq., Bermeo's
attorney, a stipulation of settlément, "a pleading," in the case

of Velez v. Bermeo, which had been docketed in Superior Court,

Monﬁouth ‘County; Law Division. The stipulation of settlement
idéntified'the plaiﬁtiff's attorney as "Jeffrey Rl Pocaro, Esqg."

According to a December 2, 2014 grievance, filed by
Fedoroff's law partner, Bunce Atkinson, Esqg., the stipulation,
dated October 17, 2014, was faxed ﬁo Fedoroff on October 31,
2014, The stipﬁlation was drafted for Bermeo's signature, rather
than his éttofney's, and required Bermeo ‘to make all checks

payable to respondent and sent to respondent's> law office.
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Because respondent was not eligible to practice law at the time
he faxed the stipulation, Federoff did not have her client
execute the stipulation. Thereafter,Acxy a date not specified,
respondent telephoned Federpff to request‘ that she have her
client sign the stipulation and that ‘she return it to him.
However, Fedoroff refused to speak to respondent and, instead,
asked her secretary to do so.

On November 18, 2014, respondent filed a notice of motion
to be relieved as counsel in the Velez matter, returnable on
December 5, 2014. However, respondent's attached certification
in support of the motion also requested eubstantive relief
seekihg enfereement of the abeve settlemehﬁ; Respondent
cohfirﬁed thet he‘ had drafted the settlement‘ agreement and a
payment schedﬁie‘dn'Octobef 17, 2014, but the defendant'neither
eigﬁed nor retﬁrnedkfﬁe'egfeement and; tﬂerefofe, he resubmitted
it tb Fedofeff, via fax, after the effecfive date of his
suspension.

The certification respohdent filed with the court stated
"[t]he CoUrt should enforce the settlement, reduce the
eettleﬁent to a judgment so that the Plaintiff'(pro sej or his
new ‘etterney (once a substitutioﬁ of attorney ie siéned and

filed) can work on collecting the judgment.”
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After respondent filed +the motion to be relieved as

counsel, the Velez case was transferred to Thomas M. Russo,

Esg., and, following respondent's reinstatement, transferred
back to respondent.

In respondent's written reply to Atkinson's December 22,
2014 grievance, and during an OAE demand interview, respondent
admitted that he had engaged in the unauthorized practice of law
by continuing to represent Velez after the effective date of his
suspension.

Respondent stipulated to having violated RPC 5.5(a)(1l)
(unauthorizedApfactice 6f law) for representiné a client in a
ciVii matter during his suspension and RPC 8.4(dj, 34‘1:20—16,
énd R. i:20—2b (coﬁduct’ prejﬁdiciél to tﬁe" adﬁiniétf&ﬁion of
jUstice)"by failing to comply with the Court's Order of
suspenéion. | |

Respohdent maintained that the ruies permitted him to file a
motion with the court to be relieved as counsel. He claimed,
howevér,rthét he inadvertently héd failed to rémove the designation
Qeséuire" on the papers filed with the court. He conceded further
that he ﬁade ‘a mistake by asking the Acourt to enforce the
settlément and ‘that, by seeking substantiVe relief on Velez'

behalf, he engaged in the practice of law.
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In his petition for reinstatement, in which he affirmed that
he had not engaged in the practice of law, respondent failed to
mention that he had filed a motion with a trial court, seeking
substantive relief in Velez' 1litigation matter, and that he
continued to communicate with counsel on Velez' behalf, after the
effective date of the suspension order, by sending a fax to
opposing counsel and telephoning her. Respondent attributed his
misconduct to being ashamed of not completing the settlement before
his suspension began; wanting Velez to succeed on his claim; and
not wanting Velez to sue him because he did not carry malpractice
insurahce.l

Respdhdent asserted thét,’ when he faxed thelvletﬁer to
Fedoroff; he did-not consider that he was vioiétiﬁq the Court's
Order as it had not occufred to him that he was "breaking the
rules. " |

bkeépondénﬁ séoke for slightly under two hours in respect of
nﬁtigaﬁion, téstifying, among other things, that; when he was in
ggggg, his graﬁdmothef tried to force his mother to have an
abortion; that he élmost drowned during his first swimmiﬁg leséoﬁ
aé a child; that he worked for hisbfather after graduating frémrlaw
schooi, but was not able to live up to his father's expectations;
that he had a falling ou£ witﬁ his two siéteré; that he empathized

with Velez because of their similar difficult relationships with
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their fathers (Velez had borrowed money from his father to loan to
Bermeo, but was unable to repay his father, which created a rift
between ' them); and that he feared that he would contract Lou
Gehrig's disease, as did his father. This latter factor was the
only mitigating factor respondent raised in his prior disciplinary
matters.

Respondent added that he has been twice divOrced‘ana has put
four children through college. He related facts about one of his
sons, who experienced hardship in his 1life and who later was
arrested, convicted, and incarcerated. Respondent represented his

son pro hac vice in that Ohio case and visits him every September.

Respondent also offered Exhibit R-1, a letter he drafted for
VeléZ' sigﬁature, in which Velez stated that respondent put himself
at risk to ensure that the settlement would be enforced. According
to the letter, on Decembér 13,‘2013, respondent filed a complaint
on Velez' behalf, just before the statute of limitations was to
expire. Eventually, Bermeo agreed to a 525,000 settlement, which
enabled Velez to repay his father and mend their relationship, for
which Velez was grateful.

Respondent apologiZed to theVCourt, the OAE, the presenter,
and the heériné panel. He'suggested that the panel recommena a rule
changé on reinstatement applicatibhs —

that attorneys who are applying to Dbe
reinstated include a copy of any motions that
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they filed . . . [to] help the Court, the
Office of Attorney Ethics, the Disciplinary
Review Board and future committees, because
they'll have the entire package of what
transpired after the suspension goes into
effect and you have to file your motions
because the clients. have not obtained new
counsel.

[T62-3 to 62-24.]'

Respondent added that, if the client did not retain a new
lawyer, it was up to the suspended lawyer to file the motions.
He pointed out that none of the ethics authorities would know,
unless copies of the motions were included in the reinstatement
filing, because R. 1:20-20 requires suspended attorneys to
notify the Court of any motions that\werevfiléd, but does not
require suspended attorneys'to:attach copies of those motions.

Respondent,suggested that, but for this "gap" in the rule,
he might not be before the DEC. He remarked that, had he been
required to attach 'the motion he had filed, "it might have
stopped me from putting in the request for relief, because the
other motion that I filed to be‘relieved'as counsel was just
simply a motion to be relieved as counsel and no -- no other
affirmative relief."

One of the panel members sought clarification of

respondent's comments and inquired, "if I understand your

' T refers to the January 26, 2016 DEC hearing transcript.
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testimony, if the rule was amended to require the motion to be
attached, you may not have engaged in the unauthorized practice
of law because vyou knew you would have gotten caught?"
Respondent replied, "Correct." For further clarification, the
panel member asked, "so if I understand your -- your suggestion
for the rule change is because other than your duty of candor to
the court, which requires you to not practice while,suspended_or
to disclose that to the court, had you known you would have had
to attach the motion you probably wouldn't have ehgaged in the
unauthorized practice of law?" Respondent replied, "Correct."

Reépondént maintained that his conduct did not cause any
éétﬁal ihjury. Hé asked the DEC hot to takévpity on him.but to
be merciful in its decision. He had béen forthright and
coopératiVe by"entering into a stipulation. Respohdent believed
that an admonition orkreprimaﬁd would bevsufficieﬁt discipiine.
A Suépenéion Woﬁld serve no purpose but "to ruin whét's lef£ of
a sixty—five—year-old‘man's career. "

Réspondent's closing‘afgumeﬁt contfésted his conduct with

that of the attorney in In re Marra, 183 N.J. 260 (2005), who

received a three-year suspension for conduct respondent claimed
was much more egregious than his own. Respondent maintained that’
Marra violated a myriad of rules, multiple times. He is the

"gold standard of the bad boys that practice law while they were
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suspended."” Respondent argued that, in contrast, his conduct was
de minimis.

Respondent stated, however, that if the same circumstances
presented themselves a year from now, with the same parties, and
the rule remained unchanged, he would repeét his misconduct. It
had not occurred to him that practicing while suspended was
wrong, because he was focused on fixing Velez' problem. Indeed,
it was not until oral argument before us, after prodding, that
respondent stated that he would not engage in similar conduct in
the future.

In his closing argument to the hearing panel, respondent
offered that, in addition to the imposition of either an
admonition or a reprimahd, he would be amenable to a proctor
overseeing his practice and to taking more than the required
continuing legal education credits.

The presenter argued that there was no connection between
respondent's tragic life circumstances and the violations he
committed. Rather, he maintained, respondent had presented those
circumstances to plead for mercy from the panel. Pointing to the
Pocaro decision in DRB 14-009, the presenter underscdred our
findings that respondent's propensity to violate the Rules of

Professional Conduct was an aggravating factor warranting

increased discipline.
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The presenter maintained that respondent's claim, that he did
not contemporaneously know that what he was doing was wrong, was
simply incredible and that his letter to Velez, informing him of his
suspension and -urging him to seek new counsel, showed that to be the
case.

The presenter highlighted the aggravating factors in this case:
(1) this. is respondent's fifth disciplinary matter, thus,. "it doesn't
seem to sink in"; (2) respondent admitted that, in a year's time, he
would engage in the same conduct; (3) respondent lacked candor with
disciplinary authorities (filing a petition for reinstatement stating
that he had not practiced law); (4) respondént displays a propensity

to violate the Rules of Professional 'Conduct; (5) respondent

committed a foufth;degrée crime under N.J.S.A. 2C£21-224by éngagin§
in the unauthorized practice of law} (6) respondent's admission that
he would repeat the conduct demonstrates a lack of contrition or
remorse; and (7) respondent viewed knowingly'violating the Court's
Order as 'gg miﬁimis conduct.. The presenter, thus}v argﬁed that
respondent should be suspended for either one year or two yearé.
Respondent disagreed with the presenter'é characterization that
he was not contrite or apologetic about what had tranépired; He

stated, "I'm shaken by what has gone on in this case."

* * *

49




The DEC found clear and convincing evidence that respondent
practiced law while suspended, a violation of REC 5.5(a)(1l);
that he was aware that he was practicing law while suspended;
and that he intentionally omitted that fact from his application
for reinstatement, thereby violating REC 8.4(d).

The DEC was particularly concerned by respondent's
testimony that, under the same circumstances, he would engage in
the same conduct and that, had the Rule required him to attach
any motions filed while he was suspended, he might not have
practiced law during his suspension. In this respect, the DEC
emphasized the fact that reSpondent's ‘duty of candor to the
Court when seeking reinstateﬁent was not important enough'te him
to conform his conduct and that his failure tb‘reCaniZe the
need po be fortnright to theFCourt was troubling.

The DEC compared reSpondent's conduct to that of the

attorney in In re Marra, supra, 183 N.J. 260, who received a

three-year snspension for practicing law ‘while suspended and
filinq‘a false affidavit with the Court steting that he had not
practiced law ‘during his Suspension. Marra, teo, had an
extensive disciplinary history: private reprimand, reprimand,
two three—menth suspensions, six—monﬁhksuspension, and one-year

suspension.
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Although respondent argued that he practiced law during his
suspension to protect his client, the DEC noted respondent's
cohéern.that,.if he did not follow through oﬁ the settlement, he
céuld vhave been exposed .to malpractice and an additional
suspension for failing to pfoperly represent his client.. The
DEC, thus, féund that respdndent allowed his personal intereéts
to outweigh his duty to comply with the RPCs.

The DEC did not find a connection between respondent's
personal travails and his ethics violations and, therefore, gave
his mitigating circumstances 1little weight. In 1light of
respondentls ektensi?e ethics history, the DEC recommended a
two%Year suspension.

'In an October 21, 2006 letter to us, respondent fequestéd
thét we feduqé'the two-year suspension'recomMended by thé DEC.
inv‘éupport of that request, respbnéeﬁﬁ argﬁed that the
éirdumsténces'in-his life influenced his conduct in this mattér,
preéumébly, driving him toApﬁt his cliéﬁt's interests ahead of
his ethics obligations.

‘Respondent also asserted that his statement — £hat hé would
do the same thing over égain’— had been taken out of context. He
maihﬁained that he suggested a rule changé in the applicatioh
for reinsiatement procedure to include any motions filed after a

suspension goes into effect to give the disciplinafy authorities
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"the entire package of what transpired,"” presumably, where
clients have not retained new counsel.

Respondent urged us to reduce the suspension to either a
censure or a reprimand, or toc time served (three months), when
he originally violated the ethics rules. Respondent argued that
a one- or two-year suspensicn is not warranted because there was
no actual injury caqsed‘by his misconduct, and his client was
very happy with his services; thus, the public confidence in the
legal profession was not affected.

* * *

Foliowing a de novo review of the récord,'wé;aré satisfied
that‘the conclusion of the DEC, that respondent was guilty of
uneth‘ical/ ccrid'uc/f,, is ‘f‘ull'y supported by clear 'énd convincinq
evidence. Respondent admittedly praccicéd law while 'suspended
and lied cn his R. 1:20—20 affidavit that he had cot done so.

The levei of discipline for practicing law while suspendcd
rangés'from a lehgthy suspencion to disbarment, dépending on the
presehcelTOf other misconduct,> the attorney’s discipiinary

hiétory, and aggravating or mitigating factors. See, e.g., In_re

Brady, 220 N.J. 212 (2015) (one-year retroactive suspension
imposed on attorney who, after a Superior Court judge had
restrained him from practicing law, represented two clients in

municipal court, and appearéd in a municipél‘court on behalf of
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a third client, after the Court had temporarily suspended him;
the attorney also failed to file a R. 1:20-20 affidavit
following the temporary suspension; significant mitigating
factors, including the attorney’s diagnosis with a catastrophic
illness and other circumstances that ledlto the dissolution of
his; marriage, the loss of his‘ business, and the ultimate
collapse of his personal life, including beqoming homeless,
resulting in his desperate need to provide some financial
support for himself; prior three-month suspension); In__re
Bowman, 187 N.J. 84 (2006) (one-year suspension for attorney
who; during a périod of suspension, maintained a iaw office
where he met with clients, represented clients in court, and
acted as Planning Board soliéitor for two mﬁnicipalities; prior
three-month suspension; extremely compelling circumstances

considered in mitigation); In re Marra, 170 N.J. 411 (2002)

("Marfa I") (one~year suspension for practicing law in two cases
While suspended and substantial recordkeeping ‘viblations,
despite having previbusly been the subject 6f a raﬁdom audit} on
the same day that the attorney received the one-yeér suspension,
he received a six—month suspension and a threé—month suspensibn
for separate viélations, having previously received a private
reprimand, a feprimand, and a"three-month suspenéion); In re

Wheeler, 140 N.J. 321 (1995) ("Wheeler I") (two-year suspension
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imposed on attorney who practiced law while serving a temporary
suspension for failure to refund a fee to a client; the attorney
also made multiple misrepreseﬁtations to clients, displayed
gross neglect and pattern of’ neglect, engaged in negligent

misappropriation and in a conflict of interest, and failed to

2

cooperate with disciplinary authorities);!> In re Marra, supra,

183 gégé 260 ("Marra II") (three-year suspension for attorney
found guilty of practicing law in three matters while suspended;
the attorney also filed a false affidavit with the Court stating
that he had refrained from practicing law during a prior
éﬁspenéion; the attorney's history included a privafe reprimand,
; \ fepfimand, two three-month suspensions, a six-month

suspension, and a one-year suspension — also for practicing law

While éusbénded); In re Cubberley, 178 ﬁ;g; 10i (2603)-(three-
yearv éuspension for attorney whé sblicited‘ and ‘contihﬁed to
accept fees from a client after he had been 's&spénded;
misrepfesented to the client that his discipiinary bréblems
would be resolved within one month, failed to notify the client
br‘the courts of his suspension, failea to file the affidavit of

compliance required'by Rule 1:20-20(a), and failed to feply to

2 In that same Order, the Court imposed a retroactive one-year
suspension on the attorney, on a motion for reciprocal discipline,
for his retention of unearned retainers, lack of diligence, failure
to communicate with clients, and misrepresentations. '
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the OAE's requests for information; the attorney had an
egregious disciplinary history: an admonition, two reprimands, a
three—montﬁ suspension, and two six-month suspensions); In re
Wheeler, 163 N.J. 64 (2000) ("Wheeler II") (attorney received a
three-year suspension for handling three matters without
compensation, with the knowledge that he was suspended, holding
himéelfv out as ean attorney, and failing"to ‘comply with
Administﬁetive Guideiine No. 23 (now R. 1:20-20)‘ felating to
suspended attorneys; prior one-year suspension on a motion for
reciprocal discipline and, on that same date, two-year
consecutiVe suSpehsion’- also fof precticing while-suspended);

In re Walsh, Jr., 202 N.J. 134 (2010) (attorney.disbarred on a

ceftified recofd for practicing law while suspended by attending
e'case confefence andvnegotiating a consent order on behalf of
five elients and making a court appearence on behalf of seven
dlients}Athe attorney also'wes guilty of Qrose neglect, lack of
diiigeﬁce;kfailﬁre'to commuhicate with a client;'and‘failure to
ceeperate‘with disciplinary authorities duriné the investigetioﬁ
ahd‘pfoéessing of the grievancef.the atﬁorhey failed fo‘appear
oﬁ en order te shew‘ cause Dbefore the. Couft; extensive

disciplinary history, including a reprimand, a censure, and two

suspensions);'in re Olitsky, 174 N.J. 352 (2002) (disbarment for

attorney who agreed to represent four clients in bankruptcy
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cases after he was suspended, did not advise them that he was
suspended from practice, charged clients for the prohibited
representation, signed another attorney's name on the petitions,
without that attorney's consent, and then filed the petitions
nith the bankruptcy‘ oourf; in anotherx mafter, the battorney
agreed.to represent a client’in a mortgage foreclosure.after he
was euspended, accepted a fee, and tooky no ‘aotion on .the
clienf's behalf;.in yet another matter, the attorney continued
to represent a client in a criminal matter after the attorney's
suspension; the attorney also made misrepresentations to a court
and was convicted of etalking a woman with whom he had had a
romantic relafionship; prior private reprimand, admonition, £wo

three-month suspensions, and two six-month suspensions); and In

re Goldstein, 97 N;J. "545 (1984) (attorney' disbarred for
miscononct in eleven matters and for practicing law while
temporarily suépended by’ the Court and in violation of an
agreementv’with us tnat he 1limit nis_ practicef‘to criminal
matters).‘

‘With the eXcepﬁion of MarravI, the attorneys who received
one-year suspensions for practicing while suspenoed presented
compelling mitigating circumstances. Respondent's mifigation
centered on hie failure tokgain approval from his father and,

therefore, empathizing with his c¢lient, as well as other
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incidents in his 1life, none of which, in our view, excuse his
misconduct. Thus, we start with a two-year suspension for
respondent's_practicingvlaw while ineligible. There are numerous
aggravating factors. Respondent misrepresented in his petition
for reinstatement that he had.not practiced law while éuspehded.
Moreover, respondent has no appreciation for his ethics
respénsibilities, admitting that he would ‘commit phe samé
miscdndﬁct if bresented. withl the samé circumstances, changing
that position only when prodded at argument before us. Finally,
respondent has an egregious ethics history.

‘We must also factor in respondent's misconduct in DRB 16-
205. Respondent engaged in a conflict ofAinterest, whicﬁ caused
substantial financial injury to the grieﬁant in £hat métter. The
grieQant lost his livelihood because of owner's conduct, yet
recoﬁped only $30,000. Respoﬁdent accepted a fee from owner
rather than from his client and was} therefore, influenced by
him. Reépbndent then divulged confidential information and
failed to explain the matter to the extent reasonabiy neceésary
to permit the grievént to make informed decisibns about the
représentation.’ Respondent aléo admitted that he failed to
provide the griévant with a writing stating the basis or rate of

his fee, maintaining that he did not think one was necessary
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because the grievant was not the one paying him and adding that
he did not provide written retainers in any equine matters.

In assessing the proper quantum of discipline to impose for
the multitude of respondent's ethics infractions, we must
consider respondent's egregious ethics history: a 1995 one-year
suspension for criminal conduct and misrepresentation; a 2006
censure for gross neglect, lack of diligence, £failure to
expedite litigation, and failure to communicate with a client; a
2013 censure for conduct prejudicial to the administration of
justice for asking an adversary to withdraw an ethics grievance
in exchanéé fbf forbearing from ihstitutiﬁg a lawsﬁit.agaihst
ﬁhe. cliéﬁt; and a '2014 three—month suspeﬁsionl for failing to
provide a'cliént a writing setting forth the basis or rate of
the féé,‘engaéing in lack of diligence and’failiﬁg'to expedite
litigétion, making misrepresentations to a client, and making
miSrépfeSentations abdut a judge's comﬁents about £he casé,
coﬁduc£ pféjudicial to the admiﬁistration of juétice.

As we noted in our prior décision; 'respondénﬁ haé a

propensity to violate the Rules of Professional Conduct. We are

astounded by his continued 1lack of regard for ‘his ethics
responsibilities. Respondent clearly believes that the Rules do
not apply to him and, rather, does whatever it takes to satisfy

the client paYing his fees. He has not learned from his past
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mistakes and our confidence in his ability and willingness to do
so 1is waning. We, therefore, determine that, to protect the
public, a three-year suspension is warranted.

Member Gallipoli considered respondent's woefully lax

eompliance with, and awareness of, .the Rules of Professional
Conduct, which caused »him_ great concern that respondent will
never, conform his Dbehavior to acceptable standards. He,
therefore, found that respondent's character is unsalvageable,
and voted to recommend respondent's disbarment.

Vice-Chair Baugh did not participate.

'Weffurther'determine'to'require'respondent to reimburse the
bisciﬁlinar§:‘0versigh£ ’Coﬁmittee‘ for admiﬁietrative dceets and
actual ekpensee ‘incurred in the prbsecu£idﬁ of this matter, as
provided in R. 1:20-17. | |

Disciplinary Review Board
Bonnie C. Frost, Chair.

Ellen A. Brddéﬁgetzvéif

Chief Counsel
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