



































































































































































































































































































































In April 1997, when the firm determined to end the bonus
practice, Graziano should have personally instructed Heininger
to discontinue the practice, and taken formal steps to notify
staff of the firm's decision. As managing shareholder, it was
"his responsibility to communicate this importaht policy change
in writing. His failure to take either step suggests that his
joinder in this decision was less than wholehearted.

And it was Graziano who, at the May 1, 1997 "Midway Diner"
meeting, told Buccilli that the firm would no longer be paying
referral fees to him, but would pay them to his wife, Cynthia
Brassington, Esqg., instead. Although Graziano asserted a belief
that the fees paid to Brassington were based on genuine
lreferrals, their scope, both in terms of raw numbers and total
dollar amount, suggests otherwise. Graziano had to have known
that Brassington was simply a conduit. Before 1997, the firm paid
no referral fees to Brassington. However, between 1997 and 1999,
coinciding with the termination of bonuses to Buccilli, the firm
paid Brassington, a relatively new lawyer, about 200 referral
fees, totaling $588,067.63. Graziano signed twenty-one of those
checks to Brassington, for a total of more than $64,000, and must '
have realized that other lawyers in the firm were also signing

referral fee checks to her.
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Graziano also issued a May 1, 1997 check for $120,000 to
Buccilli, as compensation for cases settled in 1996. These were
not "pipeline" cases, because they had been settled before the
firm determined to end the fee-share practice. Graziano did not
inform the other shareholders of this payment.

We, thus, conclude that Graziano had a significantly more
active role in the fee-share program than other respondents.

The OAE alleged that Graziano approved, or was aware of,
the payment of three bonuses after 1997, apart from the §$120,000
check to Buccilli. The bonus book contains a notation, in Linda
Famille's handwriting, that Graziano approved a $26,000 bonus to
Donna <{Colarulc on December 24, 1998. Without more, we cannot
_find. by clear and convincing evidence that Graziano actually
approved the payment. Similarly, we are unable to find clear and
convincing evidence that Graziano knew of or approved a March
1998 bonus to his secretary, Nancy Giordano.

We view the Nidal Wakim bonus differently, however. Wakim
sent to Graziano two e-mails, dated May 28, 1999, and June 30,
1999, asking for a bonus for a personal injury case that was
settled in November 1998. Graziano admitted that he did not
reply to either e-mail. Heininger ultimately paid the bonus to
Wakim. If Graziano truly believed that the bonus program had

ended, he would have, and should have, so indicated in a reply
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e-mail to Wakim; he would have, and should have, questioned why
an employee was seeking a bonus two years after the program had
been terminated. His explanation, that he hoped that if he
ignored Wakim, she would not pursue the payment, is not
credible. We conclude that Graziano was aware that the bonus
program had not ended in 1997.

We, thus, find that Graziano wviolated RPC 5.1(c)(1l), RPC
5.3(a), RPC 5.4(a), RPC 7.3(d), and RPC 8.4(a), with respect to
the fee-share practice.

We also find unethical Graziano's conduct in connection with
Colarulo's claim to the Department of Labor, Division of Wage and
Hour. Colarulo scught almost $5,000 in bonuses. She testified, at
the July 13, 2000 administrative hearing, that Graziano had
promised to pay her a twenty percent bonus of the fees received in
cases that she had referred to the firm. Upon Colarulo's cross-
examination, Gfaziano denied that the firm had a policy of paying
secretaries a ten percent fee share, or of paying paralegals a
fifteen to twenty percent fee share. His explanation, that his
answer was truthful because the actual fee share was a range, not
a fixed percentage, is beyond disingenuous. As he acknowledged in
the affidavit he submitted to the appellate tribunal, he should

have explained at Colarulo's hearing that, until 1997, the firm
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had a policy of paying fee shares of varying amounts to its
employees.

Instead, Graziano's testimony at that hearing was designed to
mislead the referee into believing that the firm did not pay fee
shares at all. He sucqeeded. At Athe hearing, the referee
summarized Graziano's testimony, including Graziano's statement
that it was mnot "the company's policy" to éay a fee. Graziano's
claim, that although he tried +to correct the referee's
misunderstanding, the referee interrupted him, is belied by the
transcript, which shows that Graziano made a half-hearted attempt
to interject and that, after he was interrupted, he made no effort
to continue. It was not until nine months after the administrative
hearing, and after the OAE had begun its investigation, that
Graziano submitted an affidavit asserting that his testimony,
although accurate, required an explanation.

In In _re Seelig, 180 N.J. 234 (2004), a lawyer failed to

disclose to a municipal court judge that the person involved in
his client's automobile accident had died. Had the lawyer
revealea that information, the client woﬁld have been charged
with indictable offenses, which are heard in Superior Court. The
lawyer failed to disclose the death of the individual, hoping
that the municipal court would accept his client's plea to motor

vehicle offenses and, thus, preclude, on double jeopardy
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grounds, the more serious indictable charges. In Seeliqg, the
Court discussed a lawyer's duty to be candid to a tribunal:
Both rules [RPC 3.3(a)(3) and RPC 3.3(a)(5)]
compel a lawyer to act affirmatively against
his or her client's interests even when the
primary responsibility for informing the
court does not (or may not) lie with the
lawyer. At their core, the rules impose a
duty to disclose in order to prevent errors
in decision making by a tribunal that is
unaware of adverse legal authority or that
has been misled because it lacks information
about material facts.
[Id. at 253.]

Similarly, here, Graziano was less than candid: he knew
that the referee had been misled and, instead of correcting the
misunderstanding, took advantage of it. We, therefore, find that
Graziano violated RPC 3.3(a)(5), RPC 8.4(c), and RPC 8.4(d). In
addition, as previously mentioned, we find that Graziano failed
to report his firm's misconduct.

In sum, Graziano violated RPC 1.15(a), RPC 3.3(a)(5), RPC
5.1(c)(1l), RPC 5.3(a), RPC 5.3(b), RPC 5.4(a), RPC 7.3(d), RPC
8.1(b), RPC 8.3(a), RPC 8.4(a), RPC 8.4(c), and RPC 8.4(d). We
dismiss the charged violations of RPC 1l.1(a), RPC 5.1(b), RPC
5.1(c)(2), REC 5.3(c), and RPC 7.2(c).

The record also reflects a disturbing lack of candor on

Graziano's part. His April 1991 memo instructing the other

shareholders not to refer to bonuses as "fee shares” was a clear
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effort to disguise the firm's conduct; he was instrumental in
having the Buccilli payments redirected to lawyer Brassington’
because he knew that the firm could no longer pay referral fees
to employees; he approved a check for §$120,000 to Buccilli
‘'without the knowledge or consent of the other shareholders; and
he was not candid with the tribunal at the Colarulo hearing.

As to the failure +to sﬁpervise charge, because, as
previously mentioned, there are no reported decisions involving
the type of misconduct seen here, we consider cases in which
lawyers failed to supervise other lawyers and nonlawyer staff.
' The discipline imposed for failure to supervise iawyers, often
combined with other violations, is ordinarily a reprimand. See I

re DeZao, supra, 170 N.J. 199 (2001); In re Rovner, supra, 164

N.J. 616 (2000), and In re Rovner, Allen, Seiken & Rovner, supra,

164 N.J. 617 (2000); In re Daniel, supra, 146 N.J. 490 (1996); In

re Fusco, supra, 142 N.J. 636 (1995); and In re Libretti, supra,

134 N.J. 123 (1993).
In addition, lawyers who fail to supervise nonlawyer staff

are typically admonished or reprimanded. See, e.gq., In the

Matter of Brian C. Freeman, supra, DRB 04-257 (September 24,

2004) (admonition); In the Matter of Lionel A. Kaplan, supra,

DRB 02-259 (November 4, 2002) (admonition); In_re Bergman,

supra, 165 N.J. 560 (2000), and In re Barrett, supra, 165 N.J.
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562 (2000) (companion cases) (reprimands); In re Moras, supra,

151 N.J. 500 (1997) (reprimand); In re Hofing, supra, 139 N.J.

444 (1995); In re Klamo, 143 N.J. 386 (1994) (reprimand); and I

re Pressler, 132 N.J. 155 (1993) (reprimand).

For misrepresentations to a tribunal, the discipline has

ranged from an admonition to a suspension. See, e.g., In the

Matter of Robin Kay ILord, DRB 01-250 (September 24, 2001)

(admonitién for lawyer who failed to reveal her client's'real
name to a municipal court judge when her client appeared in court
using an alias, thus resulting in a lower sentence because the
court was not aware of the client's significant history of motor
vehicle infractions; in mitigation, the lawyer disclosed her
client's real name to the municipai court the day after the court

appearance, whereupon the sentence was vacated); In re Mazeau,

122 N.J. 244 (1991) (lawyer reprimanded for failing to disclose
to a court his representation of a client in a prior lawsuit,
where that representation would have been a factor in the court's
ruling on the lawyer's motion to file a late notice of tort

claim); In re D'Arienzo, 157 N.J. 32 (1999) (three-month

suspension for lawyer who made a series of misrepresentations to
a municipal court judge to explain his repeated tardiness and
failure +to appear at hearings; we noted that, if not for

mitigating factors, the discipline would have been much harsher);
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In re Forrest, 158 N.J. 429 (1999) (six-month suspension for

lawyer who, in order to obtain a personal injury settlement, did
not disclose to his . adversary, an arbitrator, and the court that

his client had died); In re Cillo, 155 N.J. 599 (1998) (one-year

suspension for lawyer who, after misrepresenting to a judge that
a case had been settled and that no other lawyer would be
appearing for a conference, obtained a judge's signature on an .
order dismissing the action and disbursing all escrow funds to
his client; the 1awyer'knew that at least one other lawyer would
be appearing at the conference and that a trust agreement
required that at least $500,000 of the escrow funds remain in

reserve); In re Kornreich, 149 N.J. 346 (1997) (three-year

suspension for lawyer who was involved in an automobile accident
and then misrepresented to the police, her . lawyer, and a
municipal court judge that her babysitter'had been operating her
vehicle; the lawyer also presented false evidence in an attempt
to falsely accuse the babysitter of her own wrongdoing; two

members of the Court voted for disbarment).
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As previously noted, the discipline imposed for paying
improper fee shares ranges from a reprimand to a suspensidn.13
These cases are particularly fact-sensitive. For example, in
Agragidié, supra, the lawyer paid twelve referral fees to
nonlawyer employees and received a reérimand. But the number and
dollar value of fee shares paid here was exponentially greater.

There are, however, mitigating factors present here.
Graziano's misconduct occurred eight years ago; hé enjoyed an
unblemished record of thirty-four vyears; and he paid a
substantial financial price after he, along with other Tomar
shareholders, replenished the missing trust account funds and
interest, and compensated the departing shareholders when the
firm separated. We also considered aggravating factors:
Graziano's frequent dissembling; the breadth and scope of the
fee-share practice; Graziano's central role in that practice;
his awareness that the fee-share practice continued after.1997;
and his frequent dissembling.

On balance, we unanimously determine that a one-year

suspension is warranted for Graziano.

' Although Pajerowski was disbarred, he paid a "runner"” who used

predatory tactics to solicit personal injury clients and who
fabricated medical claims. Pajerowski was guilty of numerous
other ethics violations not present here.
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Charles N. Riley

Riley approved more referral fee payments than any other
shareholder.

One charge unique to Riley was his implementation of salary
payments to Santiago when Santiago was not employed by the firm.
Although Santiago may have been performing some small amount of
work for the firm, there is no dispute that it did not justify
the salary he received. Unquestionably, the payments were
referral fees portrayed as salary.

Despite Riley's oppos;tion to the payments to Buccilli, he
engaged in the fee-share practice in connection with other
employees. His contention that the topic of the 1997 meeting Was
only Buccilli is logically inconsistent. It defies reason to
conclude that, in discussing the propriety of paying Buccilli,
the general topic of fee shares would no£ have arisen. Indeed,
Loughry testified that the meeting began with a general
discussion of fee shares, and then focused on Buccilli. We find
not credible Riley's assertion that the shareholders decided to
terminate the fee shares only to Buccilli, and not to other
nonlawyér staff.

We, thus, find that Riley viqlated RPC 5.3(a), RBC 5.4(a),

RPC 7.3(d), and RPC 8.4(a).
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ng 5.3(b) applies to lawyers having direct supervisory
authority over nonlawyers. Riley can be directly linked to his
paralegal, Donna Colarulo. Rather than preventing her from
referring clients to the firm, he encouraged this conduct through
‘the bonus payments, a violation of RPC 5.3(b).

We conclude that Riley's failure to report misconduct to
the OAE violated RPC 8.3(a) and that, although he failed to
cooperate with the OAE, his RPC 8.1(b) violation is subsumed in
the ggg 8.3(a) violation.

Although the OAE moved to amend the complaint‘ to charge
Riley with having violatedvggg 5.1(¢c)(1l), there is no indication
in the record that the special master granted the OAE's motion,
except for the fact that he found that Riley violated that rule.
With no clear statement in the record granting the motion to
amend, and with Riley's objection to the amendment, principles
of procedural due process preclude any inference +that the
amendment was allowed. We, therefore, conclude that the special
master denied the OAE's motion, and properly so.

We consider as mitigating factors the significant passage
of time; Riley's candor about the fee-sharing system;b his
opposition to Buccilli's continued employment with the firm; his
reliance on the advice of Cqunsel (as wé do with all respondents

on the failure to report issue); his prior unblemished record;
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his activism and respect in the community; and his distinguished
military service.

We consider as aggravating factors Riley's role as a key
player in the fee-sharing scheme; his continued approvals of
referral fees after the firm had determined to discontinue the
practice; his payment of wages to Santiago when the latter was no
longer an employee; and his intent to pay Saﬁtiago a referral fee
for the Rent-To-Own case, as well as his efforts, such as
obtaining $340,000 from co-counsel, to carry out that intent. We
do not consider the size of the promiséd fee share to be
aggravating. At the time, Riley had no way of knowing how large
the fee would be. According to Riley, the firm's previous largest
fee share in a class action case had been $40,000 to $50,000. He
had no expectation that the settlement would generate a referral
fee exceeding SSOO,GOO.

Based an the foregoing, seven members determine that Riley
should be suspended for aix months. Members Stanton and
Wissinger voted for a one-year suspension, noting that, although
Riley is in many respects a capable and decent lawyer, for many

years he was an active, central player in a course of serious

* The Court considered military service as a mitigating factor

in In re Shafir, 92 N.J. 138 (1983), and In re Ritger, 80 N.J. 1
(1979). -
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misconduct that involved hundreds of ethics violations, and that
~the imposition of a suspension of less than one year would treat

his professional conduct much too lightly.

Cynthia Ann Brassington

Brassington was charged with having violated RPC 1;15, R.
1:21-6, RPC 5.5(b), RPC 8.4(a), and RPC 8.4(c). She admitted the
RPC 1.15 and R. 1:21-6 recordkeeping violation — she failed to
deposit referral fees from the Tomar firm in her attorney
business account — and the RPC 8.4(c) violation, although she
denied that her conduct was dishonest. She denied violating RPC

JA(a).

oo

5.5(b) and RPC

The RPC 8.4(c) violation was based on Brassington's backdating
the referral letters that she submitted to +the Tomar firm.
According to Brassington, several Tomar shareholders and her
husband, Bﬁccilli, assured her that it was proper for her to submit
backdated referral letters to the firm. Brassington complied with
their requests.

Even if Brassington's version of events is accepted, she
should have known that one simply does not backdate letters,
particularly when one considers that two of the letters predated
her admission to the bar. 1Indeed, in her brief, Brassington

“acknowledged that she should have known that the payments to her
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were "de facto compensation for Robert Buccilli." We, thus, find
that Brassington's complicity in this arrangement was dishonest.

As previously mentioned, there is no doubt that Brassington
violated RPC 8.4(a) by acting as a conduit for‘the Tomar firm to
pay improper fee shares to Buccilli. |

We next must determine whether Brassington assisted
Buccilli in the unauthorized practice of law. The OAE contended
that sharing fees with a nonlawyer constitutes a violation of
;R_E_Q 5.5(b). According to the OAE, because only lawyers are
entitled to receive and share legal fees, paying a nonlawyer
legal fees arﬁounts to assisting in the unauthorized practice of
law. The OAE argued that, although Brassington did not directly
share legal fees with Buccilii, she enabled the Tomar firm to do
so by funneling the payments through her.

As the OAE acknowledged, Brassington did not share 1legal
fees with a nonlawyer. She helped the Tomar firm continue the
improper payment of fee shares to her husband, through her. We
are mindful that, although the Tomar firm paid hundreds of
thousands of dollars directly to their nonlawyer employees over
many years, the shareholders were not charged with violations of
RPC 5.5, based on paying fee shares (the basis for Kaplan's RPC
5.5 charge was his alleged knowledge that Buccilli had engaged

in activities amounting to the unauthorized practice of law, a
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charge that.we dismiss). In our view, it would be inequitable to
find that Brassington assisted in the unauthorized practice of
law by acting as a conduit for fee payments to her husband for
two years, while the Tomar shareholders, who directly paid fee
shares to many employees for decades, are not found guilty of
this violation. We, thus, dismiss the RPC 5.5(5) charge against
Brassington.

In ‘summary, Brassington failed to deposit fees in her
attorney Dbusiness account, backdated referral 1letters, and
assisted the Tomar firm in paying improper fee shares to her »
husband. We have previously discussed cases in which lawyers
improperly divided fees wiﬁh nonlawyers. We will now address
Brassington's alteration of the referral letters.

Cases in which lawyers have altered or falsified documents

are particularly fact-sensitive. See, e.g., In re Ginsberqg, 174

N.J. 349 (2002) (reprimand for assisting a client in backdating
estate-planning documents to permit the client to take advantage

of tax provisions that might not otherwise have been available);

In re Sunberqg, 156 N.J. 396 (1998) (reprimand for lawyer who
created a phony arbitration award to mislead his partner, and
then lied to the OAE about the arbitration award; mitigating

factors included the passage of ten years since the occurrence,
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the lawyer's unblemished disciplinary record, his numerous

professional achievements, and his pro bono contributions); I

re Buckner, 140 N.J. 613 (1995) (reprimand for lawyer who signed

his client's name to a deed, which was then recorded; although
"we found that the lawyer had misrepresented "to the world" that
his client had signed the deed, we took into account the fact
that he had his client's oral authorization to do so).

Here, there are substantial mitigating factors. Brassington
has no disciplinary history. Her misconduct took place between
1997 and 1999, eight to ten years ago, when she was ' an
inexperienced lawyer and was influenced by her respect for the
Tomar £irm and +the lawyers in it. WNo doubt Buccilli, +too,
exercised substantial influence over her decision.

Because of the mitigating factors, we determine that a

reprimand is sufficient discipline for Brassington.

David T. Jacoby, Robert F. O'Brien, Alan H. Sklarsky, Robert M.
Capuano, Howard S. Simonoff, Edward N. Adourian, Jr., Alfred P.
Vitarelli, and Charles L. Winne

In essence, these respondents joined a law firm that, for a
long time, shared 1legal fees with its nonlawyer employees;
failed to take any action to terminate the fee-share program;

~and failed to report their colleagues to the OAE. We agree with
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the special master's assessment of respondents' roles in the
within events as passive. They are, thus, less culpable than the
lawyers who actually participated in the fee-share practice.

As to the fee shares post-1997, we find it unreasonable to
impose a duty on these respondents to ensure that the firm's
decision to stop the payment of . referral fees had been
implemented. That burden rested with the managing shareholder.
Respondents could not be expectgd to micromanage their law firm
and know the dealings of every employee.

We findvthat Jacoby and O'Brien violated RPC 5.3(a), RPC
5.4(a), RPC 7.3(d), RPC 8.1(b), RPC 8.3(a), and RPC 8.4(a). We
also consider that they had little or no active involvemen£ in
approving fee shares, or signing fee-share checks.

Sklarsky approved only one bonus, which was paid in 1995,
to a maintenance employee. He did not sign any bonus checks
payable to Buccilli. He was not involved with any cases in which
Brassington received a referral fee. We find that Sklarsky
violated RPC 5.1(c)(l), RPC 5.3(a), RPC 5.4(a), RPC 7.3(d), REC
8.1(b), REC 8.3(a), and RPC 8.4(a).

As to Capuaﬁo, although‘he claimed that he did not know
about the fee-share practice, we find by clear and convincing
evidence that he did. The bonus book contains references to two

instances in which he gave information to Riley about the amount
125 '



of fees the firm had received. Capuano admitted that he knew
that Riley would use the requested information to calculate the
amount of the bonus. He also admitted that he knew that Buccilli
received substantial fees for referring cases to the firm.
Finally, Capuano indicated that, on one or two occasions, he
questioned the propriety of the fee-share practice; he convinced
himself, however, that, because others in the firm who were
well-versed in the ethics arena did not object, the fee-share
practice could not have been improper. By questioning the
propriety of the fee-share payments, Capuano, thué, ~admitted
that he was aware of it. We find that Capuano violated RPC
5.1(c)(1), RPC 5.3(a), RPC 5.4(a), RPC 7.3(d), RPC 8.1(b), REC
8.3(a), and RPC 8.4 (a).

Similarly, Simonoff alleged that he was not aware of the
bonus program, although he conceded that he should have been. We
find it inconceivable that he did not know about it. The
practice was open, widespread, and so engrained in the firm's
culture that prospective employees were informed about it during
job interviews. Almost every  Tomar lawyer admitted that, upon
joining the firm, he or she learned that nonlawyer employeés
received bonuses. We find that Simonoff violated RPC 5.1(c)(1l),

RPC 5.3(a), RPC 5.4(a), RPC 7.3(d), RPC 8.1(b), RPC 8.3(a), and

RPC 8.4(a).
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Although Adourian also claimed that he was not aware of the
fee-share practice, he admitted in the stipulation that he
learnea about it while a shareholder in the fifm. As expressed
above, we reject the notion that a lawyer associated with the
Tomar firm for even a short period, iet alone for almost forty
years, could not have known about the fee share program. We,
therefore, £find that Adourian violated RPC 5.1(c)(l), RPC
5.3(a), RBC 5.4(a), REC 7.3(d), RPC 8.1(b), RPC 8.3(a), and REC
8.4(a).

Vitarelli contends that, during the late 1990s, he was
preoccupied with his son's health. In addition, as a member of
the workers' compensation department, which produced much less
revenue than the personal injury department, he had little or no
bargaining power to stop the fee-share practice. According to
Vitarelli, although he knew that bonuses were paid, he was not
aware that they were based on a percentage of the firm's fees
and he believed that the firm paid fee shares to associates and
bonuses to nonlawyer employees. Despite this claim, the bonus
book reveals that, between 1993 and 1996, Vitarelli approved
five bonuses to nonlawyer employees, for a total of about $1000.
Although Vitarelli admitted that he violated almost all of the

RPCs with which he was charged, we find that he violated only
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5.1(e)(1), RBEC 5.3(a), RRC 5.4(a), RRC 7.3(d), RRBC 8.1(b),

:

8.3(a), and RPC B8.4(a).

Winne, too, claimed that he was not aware of the fee-share
practice. For the reasons expressed in connection with similar
claims by other respondents, we reject Winne's assertions and
find that he violated RPC 5.1(c)(1l), RPC 5.3(a), RPC 5.4(a), RPC
7.3(d), RPC 8.1(b), RPC 8.3(a), and RPC 8.4('a).

We consider as mitigating factors the passage of time since
the misconduct occurred,. respondents’ prior unblemished
disciplinary records, their contrition and remorse, their
cooperation with the OAE, the lack of injury to any client, the
remedial steps taken, the severe kfinancial penalty that
respondents have suffered, the advice o0f counsel, and the
selective prosecution of the Tomar lawyers. We further consider
the fact that respondents relied on their colleagues, including
several who served as ethics committee secretary and one who
taught ethics in law school, and that they .believed, albeit
erroneously, that the fee-share program was ethical because,
otherwise, the firm would not have engaged in thg practice in an
open fashion.

For the foregoing reasons, although we find that these
respondents violated the RPCs, as detailed above, we determine

that they should receive no discipline.
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DISCIPLINE ON THE TOMAR FIRM
While the Tomar firm is now essentially defunct, we believe
it appropriate and necessary} for the guidance of other firms,
to consider the responsibility of the firm gua firm for the

“ethics violations found here.
’In 1998, R. 1:20-1 was amended to allow discipline to be
imposed on law firms, in addition to individual lawyers. Since
that date, the Court has imposed discipline on law firms in four

cases and as recently as July 2007. See, e.g., In re Sills

Cummis Zuckerman Radin Tischman Epstein & Gross, 192 N.J. 222

(2007) (reprimand imposed on firm that employed for seven years
a lawyer who was admitted in Massachusetts but not in New

Jersey); In re Rovner, Allen, Seiken and Rovner, 164 N.J. 617

(2000) (reprimand imposed on firm for gfoss neglect, lack of
diligence, failure to communicate with clients, and failure to

supervise Jjunior attorneys); In re Ravich, Koster, Tobin,

Oleckna, Reitman and Greenstein, 155 N.J. 357 (1998) (firm

reprimanded for placing a recreational vehicle within 100 feet of
the entrance to an emergency shelter established for the victims

of a mass disaster and posting advertisements on that vehicle);

and In re Jacoby and Mevers, 147 N.J. 374 (1997) (firm

reprimanded for failure to process funds received in connection
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with New Jersey legal matters through an attorney trust account
maintained in an approved New Jersey financial institution).

In the above cases, the miéconduct was firm-wide. The same
circumstances are present here. With several exceptions,
réspondents admitted that the practice of. paying fee shares to
nonlawyer employees was engrained in the firm's culture. The
practice existed before any of these respondents became
associated with the Tomar firm, as far back as 1969. The firm was
systematically guilty of violating the fee-sharing rule. All of
the shareholders permitted the fee-share program to continue. The
record is devoid of evidence that the firm took any action ?o
train its nonlawyer employees about the limits on client
solicitation. Thus, the employees were given financial
incentives, by way of bonuses, to obtain clients for the firm,
without any instruction about thé proper way 6f doing so. Even in
1997, when the shareholders determined to discontinue the policy,
they (as a group) failed to so inform their staff, and failed to
take any formal steps to ensure that the practice had. indeed
ended.

In our view, the R. 1:2071 amendment permitting law firms to
be disciplined was intended for precisely this type of- case.
Indeed, in several of the briefs submitted to the special master,

the OAE stated:
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should be held individually responsible,

During the time when respondent was a partner,
the firm engaged in an institutionalized,
structured, longstanding system of violating
the Rules of Professional Conduct by the
payment - of improper fee shares. During this
time, there were hundreds of improper payments
- to non-lawyers and therefore hundreds of
violations of the Rules of Professional
Conduct known to respondent and accomplished
through the acts of others contrary to RPC
8.4(a). The 1law firm actually budgeted for
these fee shares. Such brazen intentional
violations, especially when engaged in by a
large respected law firm, cause substantial
harm +to the public perception of the
profession.

What makes this case unusual is that these
[fee share] approvals were not unauthorized,
ultra vires, unanticipated actions
undertaken by individual partners. Instead
these payments were made in the normal
course of law firm business pursuant to a
longstanding law firm policy known to this
respondent who knew and expected that his
partners would continue to approve these fee
share payments. They were no different from
any other authorized actions exercised by
partners within the law firm. Once approved,
these fee shares  were paid from law firm
accounts through procedures followed by law
firm employees 1in the ordinary course of
their employment under the supervision of
and with the approval of management.

While we have determined that several of the respondents

Tomar firm, as an entity, should be disciplined. In our view, a
reprimand,' the discipline imposed in each of the above-cited

cases, does not sufficiently address the scope of the misconduct
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involved here. The fee‘shares program was a way of life in the_
Tomar firm. The firm paid hundreds, if not thousands, of
improper fee shares to its nonlawyer employees. Although the:
firm encoufaged its employees to generate business, it gave them
no guidance as to how to avoid overly éggressive solicitation.
We, thus, voted that the Tomar firm should be censured for
violations of RPC 5.1(a), RPC 5.3(a), RPC 5.4(a), RPC 7.3(d),
RPC 8.3(a), and RPC 8.4(a). Member Wissinger voted for a three-
month suspended suspension, noting that the misconduct in this
case was much more serious than that of the reprimanded firms in

the cases discussed above.

CONCLUSION

The unfortunate picture that emerges from this <méssive
record is one of a successful, mid-sized law firm that operated
without leadership sensitive to the appropriate 1limits on
business development. When Kaplan joined the firm in 1969, its
fee-share practice was in place. It continued for at least
another twenty-eight years (from 1969 to 19975, and through the
Buccilli-to-Brassington subterfuge, for two years after that.

We reject respondents' claim that, until April 1997, they
believed that the fee-share practice was proper, as they are

charged with knowledge of the disciplinary rules and the case
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law applying theﬁ. Graziano's April 1991 memorandum, exhorting
all partners to refer to fee shares as "bonuses," reflects both
an awareness of the proscription and an effort to cover the
firm's tracks. Prohibitions said to have been unclear to
respondents were clear in "seconds“ to the firm's .counsel,
Bergstein.

The firm was also casual in the extreme in approving these
payments. The fee-share practice required a shareholder's
authority before payment could be made. At some point, however,
nonlawyer Heininger began to approve _fee shares without any
shareholder's input. The lack of a shareholder's control over
the fee-share program is best illustrated by the following
September 1998 e-mail exchange between employees:

Since I was out Monday & Tuesday I received
her [Colarulo's] quarterly bonus on Wednesday
and missed the "end of quarter" bonuses. Were
there any others this quarter? Can we process

hHer's [sic] with the next pay? Please discuss
with me on Friday. Thanks. '

Yes, we had several bonus checks cut. I
don't have a problem with giving it to her
next pay — what the hell — we don't have any
set rules here do we? [emphasis added].
The bonus book also reveals that, as a group, most

shareholders abided by their April 1997 decision to end the fee-

share practice. Only Riley (who claims that the decision to end
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the practice applied only to Buccilli) and a shareholder who is
not facing disciplinary action continued to approve employee
bonuses after April 1997. There is no evidence that any other
shareholder approved an employee fee share after April 1997.15
But payments ciearly earmarked for Buccilli continued for
another two years througﬁ his wife, Brassington.

We emphasize that the discipline in this case would have
been more severe were it not for the passage of so much time
since the misconduct took place and respondents' otherwise
violation-free disciplinary records.

We further determine to require respondents to reimburse
the Disciplinary Oversight Committee for administrative costs
and actﬁal expenses incurred in the prosecution of this matter,
as provided in R. 1:20-17.

Disciplinary Review Board
William J. O'Shaughnessy, Chair

ulianne K. DeCore
Chief Counsel

** Graziano's failure to investigate Wakim's 1999 bonus request,

however, supports the conclusion that he was at least aware that
the practice continued, even if he did not directly approve any
bonuses.
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