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Introduction

To the Honorable Chief Justice and Associate Justices of the Supreme
Court of New Jersey.

This matter was before us on a motion for final discipline filed by the
Office of Attorney Ethics (the OAE), pursuant to R. 1:20-13(c)(2), following
respondent’s convictions, in the United States District Court for the Eastern
District of New York, for conspiracy to make false statements, in violation of
18 U.S.C. § 371, and making false statements, in violation of 18 U.S.C. §
1001(a)(2). The OAE asserted that these offenses constitute violations of RPC
8.4(b) (committing a criminal act that reflects adversely on the lawyer’s honesty,
trustworthiness, or fitness as a lawyer) and RPC 8.4(c) (engaging in conduct
involving dishonesty, fraud, deceit, or misrepresentation).

For the reasons set forth below, we grant the motion for final discipline

and recommend to the Court that respondent be disbarred.



Ethics History

Respondent earned admission to the New Jersey and New York bars in
1987. He has no prior discipline in New Jersey. During the relevant timeframe,
he maintained a practice of law in Forest Hills, New York.

Effective June 24, 2024, the Court administratively revoked respondent’s
license to practice law in New Jersey, pursuant to R. 1:28-2(c¢), for his failure to
pay the annual attorney registration fee to the New Jersey Lawyers’ Fund for
Client Protection for seven consecutive years. R. 1:28-2(c) states, in relevant
part, that “an Order of revocation shall not, however, preclude the exercise of
jurisdiction by the disciplinary system in respect of any misconduct that
occurred prior to Order’s effective date.” Respondent’s misconduct under
scrutiny in this matter occurred prior to the revocation of his license in New
Jersey. Accordingly, we retain jurisdiction to address his misconduct described
below.

On March 18, 2020, the Supreme Court of New York, Appellate Division,
Second Judicial Department, disbarred respondent, effective April 5, 2019, for

his criminal conviction underlying this matter. In re Brettschneider, 183 A.D.3d

103 (N.Y. App. Div. 2020). The court noted that respondent had “neither

opposed the motion nor interposed any response thereto.” Id.



We now turn to the facts of this matter.

Facts

Respondent’s Representation of Richard Marshall

Respondent was an attorney in Queens County, New York, and had a high-
volume criminal defense practice. Because respondent had so many client
matters pending before the court, he had “his own judge assigned” to hear his
cases. Charles Gallman, whose alias was “T.A.,” and Reginald Shabazz-
Muhammad, also known as “Reggie,” worked in respondent’s law office.
Richard Marshall, also known as “Love,” was respondent’s long-time client and
frequently brought new clients to respondent’s firm.

In 2013, respondent defended Marshall in connection with a federal
criminal case. Marshall was charged with, and ultimately pleaded guilty to,
intent to distribute more than 280 grams of crack cocaine. Despite respondent’s
argument to the sentencing judge that Marshall was not a risk to the public and
was a law-abiding citizen and, thus, should not be incarcerated, the judge
sentenced Marshall to a thirty-six-month term of incarceration. In late
September 2014, Marshall began serving his sentence at the Federal

Correctional Institute — Lewisburg (FCI Lewisburg).



Prior to sentencing, Marshall was interviewed by a probation officer in
respondent’s presence. During the interview, Marshall denied having abused
drugs or alcohol. However, because of Marshall’s criminal record, which
included a prior conviction related to controlled substances, the probation
officer reccommended that he participate in substance abuse treatment during his
incarceration.

Also prior to Marshall’s sentencing, respondent arranged for him to
undergo a psychological evaluation. During that evaluation, Marshall told the
psychologist that he had been sober for twenty years. Moreover, after he was
arrested and placed under pretrial supervision, Marshall was subject to random

urinalysis testing for drugs and alcohol and tested negative each time.

Reveal of Respondent’s Crime

Shortly after Marshall began serving his sentence at FCI Lewisburg, the
Queens County District Attorney’s Office (the QDA) began investigating
Gallman (in an unrelated case) for witness bribery and tampering. As a part of
its investigation, the QDA obtained a court order to wiretap Gallman’s
telephone.

As the QDA was monitoring Gallman’s telephone conversations, they



heard Marshall ask him whether he had spoken to respondent regarding a letter
that Marshall wanted.

By way of background, Marshall wanted a letter to establish his purported
substance abuse disorder so that he could obtain admission to FCI Lewisburg’s
Residential Drug Abuse Program (RDAP), an intensive inpatient program
offered at the prison. Inmates admitted to RDAP reside in a separate area of the
prison and receive intense substance abuse treatment, a key component of
RDAP’s modified therapeutic community model of treatment. In that treatment
model, the inmates are highly involved in each other’s treatment and share with
one another their struggles with substances. The treatment becomes relatable
and reduces the potential for relapse and recidivism when the inmates are
released from prison. Successful completion of RDAP may result in the inmate’s
release from prison one year earlier than their full sentence.

Within two weeks of an inmate reporting to prison, they meet with a drug
abuse program coordinator (DAPC) to discuss treatment options. The DAPC
informs the inmate that, if substance abuse i1s not indicated in the inmate’s
presentence report (PSR), the inmate must provide documentation regarding a

substance abuse disorder.



To gain entry to RDAP, an inmate must have a documented substance
abuse problem within one year leading up to their arrest. If an individual was
not using substances within the year prior to their arrest, their substance abuse
disorder is considered in remission and the inmate will not qualify for RDAP.
Because Marshall had denied to the probation officer that he abused substances,
told the evaluating psychologist that he had been sober for twenty years, and
had negative urinalysis results while on bail, he was categorized as ineligible

for RDAP.

Respondent’s Criminal Trial

On March 13, 2018, a grand jury indicted respondent for violating 18
U.S.C. § 371! and 18 U.S.C. § 1001(a)(2).? His five-day criminal trial began on
April 1, 2019, before the Honorable Carol Bagley Amon, U.S.D.J.

During respondent’s trial, Dr. Kit Hoffman, a psychologist with the

Bureau of Prisons (the BOP) for approximately fifteen years, testified on behalf

118 U.S.C. § 371 provides: “if two or more persons conspire either to commit any offense against
the United States, or to defraud the United States, or any agency thereof in any manner or for any
purpose, and one or more of such persons do any act to effect the object of the conspiracy, each
shall be fined under this title or imprisoned not more than five years, or both.”

2 18 U.S.C. § 1001(a)(2) criminalizes knowingly and willfully making “any materially false,
fictitious, or fraudulent statement or representation” within the jurisdiction of the executive,
legislative, or judicial branch of the United States Government.
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of the government. He oversees the drug treatment programs for all of the federal
prisons in the northeast region of the United States.

Dr. Hoffman testified about the structure of RDAP. He explained that
RDAP provides inmates with more intense treatment than other substance abuse
treatment models available in federal prisons. He testified that RDAP utilizes a
“modified therapy community model treatment” that emphasizes the inmates’
interactions with one another so that common thinking patterns about
problematic behavior associated with substance abuse emerge.

Dr. Hoffman further explained that, to qualify for RDAP, an inmate must
have a substance abuse disorder verified by the BOP through outside
documentation. An inmate can demonstrate that they have substance use
disorder by disclosures within the PSR, as well as submission of outside
treatment records. The most common reason BOP denies entry into RDAP
programs is due to a lack of a documented history of substance abuse.

With respect to Marshall, Dr. Hoffman explained that his PSR reflected
that he had used alcohol minimally and had used cocaine and marijuana in the
past but had disclosed abstaining from the substances for more than ten years.
Therefore, the BOP informed Marshall that he did not meet the eligibility

requirements for RDAP. However, two days later, Marshall self-reported to the



evaluating psychologist that he had a history of alcohol, marijuana, and crack
cocaine abuse. In addition to his self-report, the psychologist reviewed outside
documentation to determine Marshall’s eligibility for RDAP; however, the
psychologist concluded that the documentation was unacceptable.

Angela Bennett-Rodriguez, a senior probation officer employed by the
probation office of the Northern District of New York, completed Marshall’s
PSR. She testified that, by the time a defendant reaches the presentencing phase
of the criminal proceedings, an individual’s substance abuse disorder “is kind
of already known.”

Bennett-Rodriguez testified that, when she meets with a defendant for
their PSR interview, their defense attorney typically is present for the interview,
as respondent was during Marshall’s interview. At the outset of the interview,
she informs defendants that they should be honest with her so that she can put
as much information as possible in the PSR, since it “does follow them around
and can impact them at different stages in their serving of their sentence.” For
this reason, Bennett-Rodriguez asks defendants detailed questions about their
substance use, including the age they first used a drug, the last time they used a
drug, and how often they used the drug (including one-time use).

Bennett-Rodriguez confirmed that Marshall was not participating in



substance abuse treatment when he was under pretrial supervision but was
subject to random urinalysis testing. He tested negative for substances on each
test. She had recommended that Marshall participate in treatment,
notwithstanding his disclosure of long-standing sobriety, because she typically
recommends treatment for any person convicted of a controlled substance
offense. With respect to her treatment recommendation for Marshall, Bennett-
Rodriguez testified that she used vague language to “allow BOP to evaluate and
make its own recommendation” for his treatment.

Finally, Bennett-Rodriguez testified that, after she issues her PSR, the
attorneys for the government and the defendant each have two weeks to raise an
objection to the information contained in the report so that the probation officer
can determine whether to amend the report. Bennett-Rodriguez confirmed that
respondent had not objected to any information contained within Marshall’s
PSR.

Special Agent Timothy O’Malley also testified at the trial. He works with
the Federal Bureau of Investigations (the FBI) in Pennsylvania and handles
referrals of criminal incidents that occur in federal prisons. He stated that, on
December 19, 2014, he received a three-page letter that he knew would be sent

to FCI Lewisburg based on a tip received from the QDA. Specifically, the letter



was from Shabazz, a licensed substance abuse counselor in New York, and was
directed to Dr. Dianna Banks, a psychologist at FCI Lewisburg. In the letter,
Shabazz stated that his substance treatment “program model combines both a
faith-based initiative with a traditional clinical approach to assist our program
participants to break and overcome the vicious cycle of their active substance
dependence.” Shabazz further represented that Marshall had been enrolled in his
program from October 2003 through January 2010° and, at the time of his
enrollment, was “assessed and clinically determined [to be] suffering from
active drug dependence, namely, alcohol and marijuana.” Shabazz also stated
that Marshall had been doing well in treatment but that, in 2010, “without any
notice or explanation forthcoming, Mr. Marshall stopped attending our program
services.”

Detective Richard Santangelo, an investigator in the major crimes bureau
of the QDA, testified that, in January 2013, he joined an investigation targeting
Gallman for witness tampering and bribery. Santangelo described Gallman as a

“quasi paralegal, slash, unofficial private investigator for numerous defense

3 In the intercepted calls, Marshall made it clear to respondent that Shabazz needed to indicate in
the letter that Marshall stopped attending treatment in 2011, the year preceding his arrest. Marshall
also told respondent that Shabazz should indicate he was in treatment for alcohol abuse, but “if
you want to put drugs too, whatever. But definitely alcohol.”
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lawyers.” According to Santangelo, Gallman primarily worked with John
Scarpa, Esq., but frequently worked with respondent.*

In October 2014, as a part of its investigation into Gallman, the QDA
obtained a wiretap order, which expired in April 2015. During the time the QDA
monitored Gallman’s telephone calls, it intercepted approximately 550 calls
between respondent and Gallman. Santangelo testified that when Marshall spoke
with Gallman, he used a cellular telephone that had been smuggled into the
prison.’

During an October 24, 2014 telephone conversation between Gallman and
Marshall, Marshall asked Gallman whether he had spoken to an individual
named Michael Jackson. Gallman confirmed he had, but that Jackson informed
him he was unsure if “the dude can do it because they cracking down . .. I’'m

really trying to get Prince Rasheen to do it but he saying he don’t work there no

*In September 2019, Scarpa was sentenced to thirty months in prison for plotting with Gallman to
bribe a witness to falsely testify, at a double homicide trial, that he alone committed two murders
and that Scarpa’s client was innocent. See Queens Attorney Sentenced to 30 Months’
Imprisonment for Bribing a Witness in Double Homicide Trial on Long Island, Press Release
United States Attorney’s Office - Eastern District of New York |[(September 23, 2019) (last visited
September 12, 2025).

5> Smuggling contraband such as a cellular telephone into a prison is a crime, with serious penalties,
including referral to the FBI for investigation and prosecution. Using a smuggled cellular
telephone to have conversations prevents the prison from monitoring the content of the
conversation. Respondent was aware that Marshall was using a smuggled cellular telephone to
have conversations with him about the fraudulent letter.

11
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more, but I’'m gonna get that shit together. Before the end of the month you will
have it.” Marshall reminded Gallman that the letter “got to come from a place,
you know what I’'m saying.” Marshall then asked Gallman to conference
respondent into the call because Marshall did not have respondent’s telephone
number. Once respondent joined the conversation, Marshall inquired “TA told
you I need that letter right?” The parties then exchanged the following
information:

Respondent: Ok, you need a letter from the judge?

Marshall: No not, they don’t give [unintelligible].

Gallman: No, the drug program.

Respondent: What, what is —

Marshall: The program.

Respondent: Who, who does the letter have to come
from?

Gallman: From the pro—
Marshall: From somebody in the program.
Gallman: From the program.

Respondent: From the program, what progr—, oh, a
former program.

Gallman: Right, from a former program.

12



Marshall: [unintelligible].

Respondent: Alright, Alright, we’ll work on that
Monday. Ok. I know who to talk to.

Marshall: Uh uh, listen bro, cause it’s hard, hard to get
on this phone right?

Respondent: Right, I know.
[OAE1146a.]°
Later during the call, Marshall told respondent that the letter needed to be

on program letterhead because “it got to look real official cause . . . they don’t
want some bullshit over here.” In reply, respondent indicated that he understood.
Marshall then discussed with respondent what information the letter needed to
include:

Marshall: But listen, it can’t be, it can’t be for the last

year, it got to be a year before, you know, before I got

locked up —

Respondent: Ok.

Marshall: Within that year so like —

Gallman: Prior to the arrest, prior to the arrest.

Respondent: Like 2011, 2011.

Gallman: Right, right, right.

6 “OAE” refers to the Bates stamp numbers of the OAE’s exhibits appended to its motion.

13



Marshall: It could be even way before then, just, I was
doing it all the way — forever.

Respondent: Ok.
Marshall: I was doing it forever.
Respondent: Ok.
Marshall: I was drinking forever.
Respondent: Ok.

Marshall: I was drinking, not one or two drinks, I was
an alcoholic.

Respondent: Right, right that you had an alcohol
problem, ok, I mean we know about that.

Marshall: Yeah, so, it ain’t like at the time I was doing
it for six months —

Respondent: No, no —

Marshall: I was in and out, relapsing and all that kind
of, you know.

Respondent: Right.
Marshall: So what’s up Scott?
Respondent: Nothing much, what’s going on?

Marshall: Ah man, what can [ say man, I need that letter
bad as a mother whore.

Respondent: Alright.

14



Gallman: I told you —

Respondent: Ok.

Gallman: I’m gonna get that man.

Marshall: Yeah. That’ll, that’ll push me out next year.
Respondent: Ok.

Marshall: Alright.

Respondent: We’ll get that, we’ll get it to you next
week.

Marshall: Yeah I ain’t call you yet cause I didn’t have
your number for one —

Respondent: Ok.

Marshall: And I didn’t want to talk about this on a, on
a regular phone you know what I’m saying?

Respondent: Ok. Alright, you got it.

[OAE1148a-OAE1149a.]

During another conversation among respondent, Gallman, and Marshall,
Gallman asked respondent whether he “got somebody to do it?” to which
respondent replied “I think I do, I got, I just have to ask the person.” Marshall
implored respondent to get the letter as soon as possible because he could not
use cellular telephones in prison. Respondent said he would complete it the

following week and “call the guy right now.” Marshall indicated that he thought

15



respondent already had spoken to the person. The parties then discussed the
following:

Respondent: Now what, what — now what years were
you in the program?

Marshall: Always, it can be an out—it can be an
outpatient, it doesn’t have to be an inpatient, you know
what I’'m saying?

Respondent: Ok, but what year were in the program?
Marshall: Always, I always was.

Respondent: Always, you were always, ok. For alc—
Marshall: Drinking, I have a drinking problem.

Respondent: For alcohol.

Marshall: Yeah. Or if you want to put drugs too,
whatever. But definitely alcohol.

Respondent: Ok.

Marshall: You know. I work in a liquor store.
Respondent: Alright.

Marshall: I was drinking —

Respondent: Alright I’'ll take care of it, I’ll take care of
it when I get off the phone with you.

Marshall: Alright, I was working in a liquor store, that’s
why I did drugs. And I was drinking while I was, you
know what —

16



[VOICES OVERLAPPED]

Respondent: Ok, ok, I thought TA had somebody, but
that’s ok. We got somebody.

[OAE1159a-OAE1160a.]

Less than thirty minutes later, while on a call with Gallman, Marshall
instructed him to “call the lawyer, call Scott right quick man.” Gallman did so.
Once respondent joined the conversation, he confirmed that he had spoken with
someone who agreed to write the letter. Marshall expressed his gratitude and
informed respondent that he needed to send a copy of the letter to him “just in
case. | don’t want that [prison psychologist] to say she ain’t get it, you know
what I’'m saying?” Marshall also confirmed that a separate copy of the letter
needed to go directly to the prison psychologist. However, Gallman asserted that
Marshall needed to “get a copy before [the psychologist] get a copy, just in case
she question you about what’s in the letter . . . So this way you already know
what’s in the letter and you be able to answer whatever she asks.” The parties
reasoned that if the letter to Marshall was sent via legal mail, prison officials
would not “find out that you’re doing some bullshit.”

Marshall then asked respondent “matter of fact where’s the program at?
In New York, or —” and respondent informed Marshall that the letter would be

from “Shabazz’s program.”

17



After Shabazz sent the letter to FCI Lewisburg, respondent asked Gallman
whether he had heard “from Love? Did he get that stuff?”” Gallman replied that
Marshall had not received the letter, but that the mail had not yet been delivered
the previous Friday. Respondent explained he was “just worried about that.”

After FCI Lewisburg received the letter, the prison psychologist informed
Marshall that she needed progress notes, in addition to the letter, to determine
whether Marshall was eligible for RDAP admission. On a later call, Gallman
asserted “oh so she wants progress notes, so we got to find somebody to make
them up.” Marshall replied: “well, he won’t, he won’t, he won’t do it?”” Gallman
told Marshall he was not sure because “that’s Scott’s man, man I don’t know,
like I know the dude, but I don’t know what he’ll do.”

Marshall explained to respondent that he needed treatment progress
reports from Shabazz and said he had sent Gallman “some session notes that,
you know, a couple of people, that one dude used to show me basically what
session notes was.” Marshall also told respondent that Shabazz had made a
mistake with the treatment dates by writing January 2010 instead of January
2011. Eventually, Gallman and Marshall spoke with Shabazz, without
respondent present during the conversation, about the need for progress reports.

Shabazz told them that he “told Scott that man, I told him that . . . You know,

18



he — I think he should’ve listened to me on this one. I told him that.” Shabazz
also explained that, in the clinical treatment model he had referenced in the
letter, counselors did not keep progress notes.

During the trial, respondent presented the testimony of two witnesses.

Lonnie Soury, a trained social worker and crisis manager who works on
high profile criminal cases and wrongful conviction civil cases, testified that he
had worked with respondent on wrongful conviction matters for approximately
ten years. He testified that respondent had an excellent reputation for honesty.

Next, Jason Russo, Esq., testified on respondent’s behalf. After working
as a prosecutor with the Suffolk County District Attorney’s Office for
approximately three years, he began working at respondent’s law firm. Russo
testified that he was familiar with Marshall because Marshall was respondent’s
long-time client. Russo believed that every time Marshall visited respondent’s
office, he was under the influence of alcohol or marijuana.

With respect to respondent and Gallman, Russo testified that respondent
was “an honest, fantastic attorney, with an incredible reputation, and Charles
Gallman has committed homicides, has smoked crack, and has no credibility
whatsoever.” Russo testified that he would never work with Gallman, but that

respondent allowed Gallman to do work for him.

19



On April 5, 2019, after approximately two hours of deliberations, the jury
found respondent guilty of conspiracy to make a false statement and making a

false statement to the government.’

Respondent’s Sentencing Hearing

On July 12, 2019, prior to the sentencing hearing, respondent’s defense
counsel provided the court with a sentencing memorandum.® The memorandum
detailed respondent’s experience as a criminal defense attorney who found
himself “in the chair reserved for the defendant.” Although respondent described
how difficult was for him to listen to the testimony presented during the trial,
“he [was] still not quite sure what he did wrong.” The sentencing memorandum
also stated:

did [respondent] trust the wrong people? Surely.
Should he have been more concerned about what others
were doing in this particular case? Yes . . . Not that for
one minute does he believe he violated his oath both to

the Court and to his clients but he realizes that despite
that based on the evidence he could lose.

7 Gallman, Marshall, and Shabazz previously pleaded guilty for their involvement in the scheme.
Judge Amon sentenced Gallman to a six-month term of incarceration; sentenced Marshall to a
three-year term of probation; and sentenced Shabazz to a two-year term of probation.

¥ Due to the confidential nature of respondent’s sentencing memorandum, personal information
contained therein is not included in our decision in this matter. See In the Matter of Lawrence J.
Weinstein, DRB 22-099 (October 17, 2022).

20



[OAE1035a.]
Indeed, respondent asserted that he “continues to maintain despite his respect
for the juries [sic] verdict that he did not comprehend what his co-defendants
were planning on doing.”

Respondent urged Judge Amon to sentence him to home confinement due
to his own personal health issues, as well as the struggles of his adult daughter,
who has special needs.

In its July 19, 2019 sentencing memorandum, the government argued that
respondent continued to blame others and lacked remorse, which warranted a
term of incarceration. Further, the government argued that respondent’s crime
was “particularly reprehensible” because he was an attorney and, rather than
advise Marshall to refrain from committing crimes in prison, he instead actively
participated in the criminal scheme. Moreover, he orchestrated the scheme after
telling the sentencing judge that Marshall was a law-abiding man and that the
“chance of a new crime being committed [by Marshall] is non-existent.”

The government noted that, during Shabazz’s sentencing hearing, Shabazz
had explained to Judge Amon that respondent approached him to write the
fraudulent letters as a means to correct the “wrong” that Marshall was

experiencing in prison. Shabazz agreed to write the letter not only because

21



respondent was his employer, but because he believed respondent also was his
friend.

In further aggravation, the government pointed to an uncharged crime that
the QDA had intercepted on Gallman’s telephone calls, wherein respondent and
Gallman schemed to sell a recantation of a witness’ testimony during a criminal
trial. The scheme involved collecting a settlement after bringing a wrongful
conviction lawsuit on the criminal defendant’s behalf, which would be
respondent and Gallman’s “retirement money.”

Specifically, during one conversation, respondent and Gallman discussed
having this individual — who was the sole witness in the criminal trial who was
able to identify the defendant and testify that he saw the defendant shoot the
someone — issue a statement claiming that the police made him lie. In
furtherance of the ruse, respondent stated that they wanted to use a particular
investigator to obtain this individual’s recantation because, according to
respondent, the investigator knew “exactly what [he] needs, you know, for the
guy to say” in a wrongful conviction case. Respondent described the scheme as
“beautiful” and believed the civil case could be worth $22 million due to the
length of time the defendant had been incarcerated. However, respondent and

Gallman agreed that, if the defendant did not retain respondent to file the
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wrongful conviction civil case, they would keep the recantation to themselves.

In a separate conversation between Gallman and the witness, the witness
stated he did not lie during his testimony at the criminal trial. Gallman explained
“we already know that, homie. We already know you didn’t lie. You done told
me that,” and explained that the money for the false testimony would not come
until after the lawsuit settled. Gallman also told the individual that “Jay told
Scott ain’t no way in the world this kid lying man that’s the best f*ckin
recantation I ever heard in my life man.” The witness replied “nah . . . cause
right now I’m lying through my teeth.”

On July 26,2019, respondent appeared for sentencing before Judge Amon.
As a preliminary matter, she denied respondent’s motions to set aside the verdict
for a judgment of acquittal and for a new trial, finding that he had failed to
demonstrate that no rational trier of fact could have found the essential elements
of his false statement crime. Indeed, Judge Amon concluded that, if she had been
the fact finder, she would have had no trouble concluding that the government
had proven its case beyond a reasonable doubt.

Respondent informed Judge Amon that he was facing disbarment in New
York and was not going to contest that sanction. He explained that he had not

yet filed any papers in his New York disciplinary action because he did not wish
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to make any statements to disciplinary authorities prior to his criminal
sentencing.

Respondent also informed Judge Amon about his health issues, including
that he participates in a “cancer-cardio rehab” daily and developed pulmonary
hypertension from the medication he took to treat his cancer. At the time of his
sentencing, respondent’s cancer was in remission.

Additionally, respondent discussed the care that his adult daughter
requires as the result of her own medical condition. Due to his criminal charges
and resultant inability to earn income, respondent had to reduce the private care
provided to his daughter and, subsequently, took on a greater role in caring for
her.

Finally, in his statement to the court, respondent acknowledged:

to be an attorney you have to be trusted, you have to be
trusted by the court, you have to be trusted by the
prosecutors, you have to be trusted by your clients and
when you lost that trust you cannot function any longer
as an attorney and this is through so much soul
searching in what it means to be an attorney and no
matter what anyone may say about this crime, once
you’re convicted of this crime, you lose the trust, the
respect of everything that I’ve worked for for 30 years.

[OAE1105a-1106a.]

Respondent told Judge Amon that, when he attends his cancer-cardio

24



rehabilitation program, he tells people he is retired because he does not want
people to search for him on the internet and learn that he is a convicted criminal.
In considering the federal sentencing guidelines, Judge Amon determined
that the sentencing range failed to adequately reflect the “seriousness of this
particular false statement case. The defendant was a lawyer sworn to uphold the
law, not to subvert it, as he clearly did in this case. Judges and in this case prison
officials rely on counsel to provide them truthful information when having to
make difficult decisions.” Further, Judge Amon found that respondent’s
criminal conduct was:
particularly troubling [because] although the defendant
and the letter written on his behalf purports to respect
the jury’s verdict, it’s not really clear what that means
because I feel that the defendant has shown no genuine

remorse for his conduct or acknowledged his role in the
offense despite compelling trial evidence.

[OAEl111a.]
Judge Amon believed that the rhetorical questions respondent asked in his
sentencing memorandum were “meant to suggest that he was duped, or at worst
careless, but it was his own words on the tape that convicted him,” because he
knew Gallman’s character and still associated with him in a professional
capacity.

Judge Amon was not persuaded by respondent’s own medical condition,
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because he had presented no evidence from a medical professional asserting that
it could not be treated in prison. However, she was persuaded that respondent
was a “faithful and dedicated father to his daughter,” and her condition.
Therefore, Judge Amon sentenced him to sixty days in a community
confinement center and a four-year term of probation so that he could continue
to care for his daughter.

On October 16, 2020, following respondent’s appeal, the Second Circuit
Court of Appeals affirmed respondent’s conviction and sentence, by summary

order.’ United States v. Brettschneider, 832 Fed. Appx. 14 (2d Cir. 2020). The

Second Circuit found that the fraudulent letter was “intrinsically capable of
influencing BOP’s decision regarding Marshall’s admission to RDAP.” Id. at

17.

The Parties’ Positions Before the Board

The OAE argued that respondent’s criminal convictions for conspiracy to

make false statements, contrary to 18 U.S.C. § 371, and making false statements,

? The Second Circuit Court of Appeals considered respondent’s appeal along with Scarpa’s appeal
of his own conviction and sentence.
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contrary to 18 U.S.C. § 1001, constituted violations of RPC 8.4(b) and RPC
8.4(¢c).

In support of its recommendation that respondent receive a one- to two-
year suspension, the OAE cited disciplinary precedent in which attorneys have
received lengthy terms of suspension or who have been disbarred following their
conviction of making false statements of material fact to a government agency.

Specifically, the OAE analogized respondent’s criminal conduct to the
misconduct we addressed in the following three matters: In re Fox, 221 N.J. 263
(2015) (one-year suspension for an attorney who pleaded guilty to one count of
making a false, fictitious, and fraudulent statement to the Department of
Housing and Urban Development (HUD), in violation of 18 U.S.C. §§ 1001 and
1002; specifically, the attorney misrepresented on a HUD-1 settlement statement
that the seller of a property had received $45,062.85 in proceeds when, to the
contrary, the seller had received nothing because the attorney had diverted the
proceeds for the benefit of himself and others; the attorney was granted a
downward departure from the sentencing guidelines due to his assistance in
bringing “a number of individuals” to justice; he received a six-month prison
sentence, followed by two years of supervised release; the confidential PSR

disclosed “a specific number of transactions” conducted during the relevant time
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period, which we could not reveal other than to note that they resulted in a
$603,074.40 restitution order; prior censure, in a default matter, for failing to
cooperate with disciplinary authorities and engaging in conduct prejudicial to

the administration of justice); In re Serrano, 193 N.J. 24 (2007) (eighteen-month

suspension for an attorney who pleaded guilty to making a false statement to a

federal agency, in violation of 18 U.S.C. §§ 1001 and 2); In re Vargas, 170 N.J.

255 (2002) (three-year suspension for an attorney who pleaded guilty to
violating 18 U.S.C. § 1001, based on his falsification of Immigration and
Naturalization Services (INS) documents; the attorney changed the names on
INS notices of approval involving former clients to the names of current clients
and submitted the falsified documents to INS for the purpose of obtaining
residency status for the current clients; he also lied to investigators, claiming
that a paralegal had falsified the documents).

The OAE asserted that the attorneys in Fox, Serrano, and Vargas all

falsified documents that were filed with different government agencies, similar
to respondent’s scheme to orchestrate the submission of a fraudulent letter to the
BOP. However, the OAE observed that respondent did not draft the fraudulent
letter himself; rather, he instructed Shabazz to draft and submit the letter to the

BOP. Nevertheless, despite having not drafted the letter himself, the OAE
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contended that respondent knew the information he had provided to Shabazz for
inclusion in the letter was false because he knew that Marshall was not actively
abusing substances at the time of his arrest.

Moreover, the OAE argued that if respondent, Gallman, and Marshall had
successfully executed their scheme, Marshall’s admission to RDAP would have
deprived another inmate of the opportunity to benefit from the program and the
possibility of early release from prison.

In mitigation, the OAE asserted that respondent was suffering from
pulmonary hypertension caused by his cancer medication. He also cared for his
adult daughter with special needs. Further, the OAE also noted that respondent
had no prior discipline and already had been subjected to “substantial
punishment.”

In aggravation, during oral argument before us, the OAE asserted that
respondent failed to report both his criminal conviction and his disbarment in
New York, as R. 1:20-13(a)(1) and R. 1:120-14(a)(1) require.'® Further, the
OAE asserted that respondent failed to show remorse for his conduct.

During oral argument before us, the OAE reiterated the positions it took

10 In its brief, the OAE addressed respondent’s failure to report his New York discipline, as R.
1:20-14(a)(1) requires, but inadvertently cited to R. 1:20-13(a)(1)’s requirement that attorneys
report their criminal charges and their disposition to the OAE. During oral argument, however, the
OAE clarified its position that respondent failed to comply with the requirements of either Rule.
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in its brief.
Respondent waived oral argument and indicated, on his oral argument
form, that he agreed with the OAE’s recommended quantum of discipline. He

did not submit a brief for our consideration.

Analysis and Discipline

Violations of the Rules of Professional Conduct

Following a review of the record, we determine to grant the OAE’s motion
for final discipline. Final discipline proceedings in New Jersey are governed by
R. 1:20-13(c). Under that Rule, a criminal conviction is conclusive evidence of

guilt in a disciplinary proceeding. R. 1:20-13(c)(1). See also In re Magid, 139

N.J. 449, 451 (1995), and In re Principato, 139 N.J. 456, 460 (1995).

Pursuant to RPC 8.4(b), it is misconduct for an attorney to “commit a
criminal act that reflects adversely on the lawyer’s honesty, trustworthiness|,]
or fitness as a lawyer.” Moreover, pursuant to RPC 8.4(¢), it is misconduct for
an attorney to “engage in conduct involving dishonesty, fraud, deceit or
misrepresentation.”] Thus, respondent’s convictions for conspiracy to make
false statements, contrary to 18 U.S.C. § 371, and making false statements,

contrary to 18 U.S.C. § 1001(a)(2), establish his violation of RPC 8.4(b) and

30



RPC 8.4(c). Hence, the sole issue left for our determination is the proper
quantum of discipline for his misconduct. R. 1:20-13(¢)(2); Magid, 139 N.J. at

451-52; Principato, 139 N.J. at 460.

QOuantum of Discipline

In determining the appropriate measure of discipline, we must consider
the interests of the public, the bar, and respondent. “The primary purpose of
discipline is not to punish the attorney but to preserve the confidence of the
public in the bar.” Principato, 139 N.J. at 460. Fashioning the appropriate
penalty involves the consideration of many factors, including the “nature and
severity of the crime, whether the crime is related to the practice of law, and any
mitigating factors such as respondent’s reputation, [their] prior trustworthy

conduct, and general good conduct.” In re Lunetta, 118 N.J. 443, 445-46 (1989).

See also In re Gallo, 178 N.J. 115, 120-21 (2003) (in motions for final discipline,

the Court “cannot ignore relevant information that places an attorney’s conduct
in its true light;” moreover, “[a]s there are no restrictions on the scope of
disciplinary review in a case of an attorney who was not charged with a crime
or who was acquitted of a crime, there is no commonsense or policy justification

for imposing such restrictions when an attorney has pled guilty to a crime;” the
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Court emphasized that its “disciplinary oversight responsibility cannot be
curtailed by artificial impediments to the ascertainment of truth”).

The Court has noted that, although it does not conduct “an independent
examination of the underlying facts to ascertain guilt,” it will “consider them
relevant to the nature and extent of discipline to be imposed.” Magid, 139 N.J.
at 452. In motions for final discipline, it is acceptable to “examine the totality
of [the] circumstances, including the details of the offense, the background of
respondent, and the pre-sentence report” before reaching a decision as to the
sanction to be imposed.” In re Spina, 121 N.J. 378, 389 (1990). The “appropriate
decision” should provide “due consideration to the interests of the attorney
involved and to the protection of the public.” Ibid.

Here, although respondent did not author the false statement provided to
the BOP, he knew, as a savvy criminal defense attorney, that Shabazz, the
individual who was a licensed substance abuse counselor, would lend the
necessary air of legitimacy to the criminal scheme. Thus, working with Marshall
and Gallman, respondent contacted Shabazz, informed him he needed a letter
falsely indicating Marshall had received substance abuse treatment from him,
and provided Shabazz with other important information, such as false treatment

dates and the nature of Marshall’s purported substance use disorder, with the
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intent that the letter would persuade the BOP to admit Marshall to RDAP.

To be sure, Gallman and Marshall, when working on their own, were
having difficulty finding a person to write a fraudulent letter. It was not until
they spoke with respondent that their developing criminal scheme was
effectuated. Respondent knew Marshall was not abusing substances prior to his
arrest and was not in treatment with Shabazz. Consistent with his knowledge,
during Marshall’s criminal proceedings, respondent led the court to believe that
Marshall had been sober and did not object to the PSR that indicated long-time
abstinence from substances. Despite his knowledge, respondent caused the
submission of the fraudulent letter to the BOP, for the benefit of his client, whom
he had known for a long time and was not able to successfully keep out of prison
after his guilty plea. Respondent knew that if Marshall gained admission to
RDAP, his prison sentence could be reduced by one year. Moreover, respondent
knew that his client was committing an additional crime — speaking with him on
a contraband cellular telephone — to facilitate the fraudulent letter crime, yet, he
did nothing about it. In short, respondent’s criminal conduct struck at the very
heart of the criminal justice system and the public’s trust, and demonstrates that
he abandoned the oath he took to uphold the rule of law in our court system.

From the outset, when Marshall first spoke with respondent about
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obtaining a letter, respondent failed to advise his client that he could not assist
him with a fraudulent scheme because such conduct would violate RPC 1.2(d)
(counseling or assisting a client in illegal, criminal, or fraudulent conduct), and
failed to advise the BOP that Marshall and Gallman were scheming to obtain a
letter from another source. Instead, respondent assumed a lead role in the illegal
scheme and began asking questions about the type of information that the letter
needed to include. Indeed, on the intercepted calls, it was clear that respondent,
Marshall, and Gallman were all familiar with the plan to obtain the letter and
merely had to work out the logistics of who would write the letter and how it
would be delivered to FCI Lewisburg. As Marshall’s attorney, respondent took
over and orchestrated the scheme, enlisting a substance abuse counselor who
worked in his office to write a letter in support of Marshall’s admission to
RDAP. The criminal scheme was foiled when the QDA placed a wiretap on
Gallman’s telephone in furtherance of its investigation into a separate crime
committed by respondent’s long-time associate. That respondent did not succeed
in persuading the BOP to admit Marshall into RDAP does not diminish the
seriousness of his crimes, which directly impeded the administration of justice.

The quantum of discipline for attorneys convicted of serious criminal

offenses ranges from lengthy suspensions to disbarment. See In re Mueller, 218
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N.J. 3 (2014) (three-year suspension), and In re Goldberg, 142 N.J. 557 (1995)

(disbarment). In Goldberg, the Court enumerated aggravating factors that

normally lead to disbarment in criminal cases:
Criminal convictions for conspiracy to commit a
variety of crimes, such as bribery and official
misconduct, as well as an assortment of crimes related
to theft by deception and fraud, ordinarily result in
disbarment. We have emphasized that when a criminal
conspiracy evidences ‘“continuing and prolonged,
rather than episodic, involvement in crime,” is
“motivated by personal greed,” and involved the use of
the lawyer’s skills “to assist in the engineering of the
criminal scheme,” the offense merits disbarment.
[Goldberg, 142 N.J. at 567 (citations omitted).]

Despite these factors, the Court has imposed suspensions on attorneys
whose crimes are less egregious. Considerations for lesser suspensions include
the amount of the loss to the victims; the actions taken by the attorney to
perpetuate the fraud; the length of the prison sentence, if any, imposed on the
attorney; the amount of restitution ordered in the underlying criminal case; and
whether the attorney took responsibility for the crime and assisted the
government.

As the OAE observed, the discipline for attorneys who make false

statements to government agencies typically is meted out when the false

statements are made in connection with the procurement of loans, and ranges
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from lengthy terms of suspension to disbarment, depending on the seriousness

of the offense. See, e.g., In re Brandon-Perez, 149 N.J. 25 (1997) (six-month

suspension for an attorney who obtained a loan under false pretenses; in
refinancing her own mortgage, the attorney misrepresented to the lender that she
would use the mortgage loan to satisfy four outstanding mortgages; she failed
to disclose that, rather than pay off one of the mortgages, she planned to
substitute collateral; she then failed to satisfy one of the mortgages for several
years and, ultimately, defaulted on the loan; in aggravation, we considered the
prolonged nature of the misconduct, spanning several years, and the harm to the
lender who was never made whole); In re White, 191 N.J. 553 (2007) (one-year
suspension for an attorney who, while in law school, fraudulently obtained a
student loan by submitting an application in the name of a friend; the attorney
forged her friend’s name and used her friend’s credit to obtain a loan of more
than $54,000); Serrano, 193 N.J. 24 (eighteen-month retroactive suspension for
an attorney who received a one-year term of probation after pleading guilty to a
federal information charging her with making a false statement to a federal
agency, in violation of 18 U.S.C. § 1001; the attorney profited from a scheme to
fraudulently induce the Federal Housing Administration to insure certain

mortgage loans by acting as the closing agent for residential mortgages and
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preparing fraudulent HUD-1 settlement statements to ‘“qualify unqualified
borrowers” for HUD-insured mortgages, knowing HUD would rely on the forms
to determine whether to insure the mortgages; the attorney was involved in
approximately twenty-five closings, five of which ended in foreclosure; she was
paid between $20,000 to $40,000 in legal fees from the scheme; in mitigation,
the attorney provided substantial cooperation to the government’s criminal

investigation); In re Panepinto, 157 N.J. 458 (1999) (two-year retroactive

suspension for an attorney who received probation after pleading guilty to
conspiracy to commit bank fraud in connection with a fraudulent loan from the
attorney to his client, the intent of which was to deceive a mortgage company;
the attorney drafted a real estate contract with an artificially inflated purchase
price; the attorney then misrepresented to the bank that the borrower had
sufficient funds for the down payment when, in fact, the attorney loaned the
funds to the borrower in order to deceive the bank into believing the borrower
made the down payment; in mitigation, no prior discipline and full cooperation
with the criminal investigation); In re Noce, 179 N.J. 531 (2004) (three-year
suspension for an attorney who pleaded guilty to one count of conspiracy to
commit mail fraud; the attorney participated in a scheme to defraud HUD

through the fraudulent procurement of home mortgage loans for unqualified
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buyers resulting in a loss of more than $2.4 million to HUD; the attorney
performed the title work and acted as the settlement agent in more than fifty
closings; the attorney received only his regular closing fee for the transactions,
was sentenced to five-years’ probation, was confined to his residence for nine
months, was ordered to make restitution in the amount of $2,408,614, and was
fined $5,000; in mitigation, we considered his minor role in the conspiracy, lack
of substantial profit from it, and his cooperation, which was so substantial that
he received a reduced sentence); In re Ellis, 208 N.J. 350 (2011) (disbarment for
a real estate attorney who knowingly and intentionally inflated purchase prices,
resulting in loan amounts that greatly exceeded the actual sale price of the
properties; after the sale price was paid to the seller, the attorney distributed the
remaining monies to several others; for his part, the attorney pocketed $80,400
and received a $30,000 Volkswagen Passat; in view of the substantial loss and
the fact that the attorney used his status as a lawyer to facilitate the fraud, was
motivated by greed, and had an extensive disciplinary history, disbarment was
appropriate).

In this matter, respondent’s criminal conduct did not involve falsifying
information to procure a loan, an undoubtedly serious offense with potentially

serious financial repercussions to the victims. Instead, because we are tasked
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with addressing respondent’s complex amalgamation of criminal conduct, we
considered elements of various crimes to determine the appropriate sanction for
respondent’s abhorrent exploitation of the criminal justice system to benefit his
client at all levels — trial, prior to sentencing, and post-conviction.

In In re Kapalin, 227 N.J. 224 (2016), the Court imposed a three-year

suspension on an attorney who pleaded guilty, in the United States District Court
for the District of New Jersey (the DNJ), to conspiracy to smuggle contraband
into a correctional facility, in violation of 18 U.S.C. § 371 and 18 U.S.C. §
1791(a). Kapalin was sentenced to one month in custody and five months of
home confinement, followed by three years of supervised release, and was

ordered to pay more than $5,000 in fines and assessments. In the Matter of

Charles Brian Kapalin, DRB 15-385 (August 12, 2016) at 4.

Between August 2013 and May 2014, Kapalin engaged in a scheme to
smuggle contraband to inmates who were held on federal charges in the Essex
County Correctional Facility. Id. at 2-3. Specifically, he used his status as an
attorney to secure meetings with the inmates who were part of the scheme. 1d.
at 3. Kapalin delivered the marijuana and tobacco to the inmates inside of an

attorney conference room and was paid cash for each instance of smuggling.
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Ibid. In total, he carried out the smuggling operation on eight occasions and
received cash payments totaling more than $5,000. Ibid.

In determining that a three-year suspension was the appropriate quantum
of discipline, we considered Kapalin’s “significant mitigation.” Id. at 11-12.
After many years of dedication to public service as an assistant prosecutor, he
decided against pursuing a “lucrative job,” choosing instead to become a
criminal defense attorney to ‘“under-represented communities.” Id. at 11.
Further, as reflected in a psychological evaluation, Kapalin became caught in a
“perfect storm of clinical depression and financial stress,” as the result of his
wife’s death following a prolonged battle with cancer and his son’s battle with
cocaine addiction, which included stealing from Kapalin and his wife. Ibid. In
additional mitigation, we viewed Kapalin’s misconduct as “aberrational” and
noted that he had cooperated with law enforcement. Id. at 11-12. The Court
agreed with our recommended discipline.

In a matter involving an attorney who submitted false substance abuse
treatment records to the court, we recommended, and the Court imposed, a
deferred four-year suspension. In re Hurda, 252 N.J. 161 (2022). In that matter,
after pleading guilty to driving with a suspended license (due to his prior driving

under the influence (DUI) convictions), the sentencing judge granted Hurda’s
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request to delay his sentencing so that he could complete an inpatient alcohol

abuse treatment program. In the Matter of Andrew R. Hurda, DRB 21-178

(January 27, 2022) at 3. He later appeared before the judge and, after being duly
sworn, informed the court that he had a letter documenting his completion of a
four-month long substance abuse treatment program. Ibid. The judge deferred
sentencing and Hurda ultimately provided the court with a letter purportedly
attesting to his participation in the inpatient treatment program Id. at 3-4. Hurda
reported to prison and the intake administrator attempted to contact the author
of the letter to verify his completion of the inpatient program. Id. at 5. The
agency informed the intake coordinator that it did not employ the author and, in
fact, did not offer inpatient programs. Ibid.

In addition to Hurda’s multiple DUI convictions, we particularly were
troubled by his preparation of the false treatment letter, complete with an
invented substance abuse counselor, purporting to be evidence that he completed
an inpatient treatment program. Id. at 16-17. Furthermore, we were disturbed
that Hurda presented the bogus letter to the court in a bid to minimize the
sentence he received for his criminal conduct. Id. at 17. Hurda pleaded guilty to
his crime. Id. at 6.

In 1984, the Court imposed a significant term of suspension, seven years
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(time served), on an attorney who attempted to persuade a witness to testify
falsely before a grand jury and, thus, directly impacted the administration of

justice. In re Verdiramo, 96 N.J. 183 (1984). In that matter, the attorney pleaded

guilty only to influencing a witness, in violation of 18 U.S.C. § 371, and, in
accordance with a plea agreement, other charges against the attorney were
dismissed. In finding certain conduct unworthy of lawyers, the Court stated:

[p]rofessional misconduct that takes deadly aim at the
public-at-large is as grave as the misconduct that
victimizes a lawyer’s individual clients. Because such
a transgression directly subverts and corrupts the
administration of justice, it must be ranked among the
most egregious of ethical violations.

We have not, in the past, been uniform in our approach
to appropriate sanctions for serious ethical violations of
this kind — those that involve criminal acts of
dishonesty that directly impact the administration of
justice. Compare In re Rosen, supra, 88 N.J. 1 [1981]
(respondent’s conviction of attempted subornation of
perjury resulted in suspension of three years in view of
mitigating factors) and In re Mirabelli, 79 N.J. 597
(1979) (respondent’s guilty plea to accusation charging
bribery warranted three year suspension and not
disbarment due to mitigating circumstances) with In re
Hughes, 90 N.J. 32 (1982) (respondent’s guilty plea to
charges of bribing public official and forging public
documents warrants disbarment despite mitigating
factors). We believe that ethical misconduct of this kind
— involving the commission of crimes that directly
poison the well of justice — is deserving of severe
sanctions and would ordinarily require disbarment.
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[Verdiramo, 96 N.J. at 186-87.]

Verdiramo was not disbarred because the events calling for his discipline
had occurred more than eight years earlier. The Court remarked that “the public
interest in proper and prompt discipline is necessarily and irretrievably diluted
by the passage of time,” and that disbarment would have been “more vindictive
than just.” Id. at 187.

In In re Giordano, 123 N.J. 362 (1991), the Court opined that crimes of

dishonesty touch on an attorney’s central trait of character. The Court declared
that, when an attorney “participates in criminal conduct designed to subvert
fundamental objectives of government, objectives designed to protect the health,
safety, and welfare concerns of society, the offense will ordinarily require

disbarment.” Id. at 370.

Indeed, in In re Izquierdo, 209 N.J. 5 (2012), the attorney was disbarred
after pleading guilty, in the DNJ, to an information charging him with knowingly
and willfully making materially false, fictitious, and fraudulent statements and
representations to agents of the FBI about having provided a local zoning
official with multiple cash payments or items of value in exchange for favors

for himself and his clients. In the Matter of Jose A. Izquierdo, II, DRB 11-056

(August 2, 2011). Specifically, when the FBI interviewed the attorney about
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whether he had given bribes to local officials, the attorney lied to the FBI. Id. at
3.

The sentencing judge considered that, although the attorney initially lied
to the FBI agents, he shortly thereafter contacted the FBI to report his false
statements and ultimately cooperated with the government for more than three
years. Id. at 6. Although we recommended a three-year suspension, retroactive
to the date he was temporarily suspended following his guilty plea, the Court
disbarred the attorney. The Court found that the attorney’s acts “constitute[ed]
public corruption that undermines confidence in the integrity of governmental
affairs.” Izquierdo, 209 N.J. at 5. Although the attorney was not charged
criminally with bribery, the Court equated his conduct to bribery in its

determination to disbar him. Id. at 6.

Finally, in In re Gruhler, 250 N.J. 429 (2022), the Court disbarred an
attorney following her guilty plea and conviction for third-degree possession of
a controlled dangerous substance with intent to distribute. In that matter, Gruhler

formerly had been an assistant district attorney with the Philadelphia District

Attorney’s Office. In the Matter of Jacqueline Patricia Gruhler, DRB 20-095

(February 22, 2021) at 8. She was married to an individual with a criminal record

involving possession of controlled substances. Id. at 4.
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During a trip to Wildwood, New Jersey, Gruhler and her husband stayed
at a hotel. Ibid. Gruhler knew her husband possessed controlled substances and
a handgun without a permit and the hotel manager observed unusual foot traffic
to their hotel room. Id. at 3. The hotel manager contacted law enforcement. Id.
at 5. After her husband was arrested, Gruhler lied to law enforcement about her
husband’s name, as well as his involvement with drugs. Id. at 6. However, when
law enforcement searched her purse, they found cocaine, methamphetamine,
marijuana, gabapentin, and plastic straws. Ibid.

During Gruhler’s second interview with law enforcement, she disclosed
her husband’s actual name and admitted that she had agreed to hold his drugs in
her purse because, if she were the one caught with the drugs, she would be
released on bail, considering her lack of a criminal record. Id. at 8. At the time,
her husband had an outstanding warrant in Pennsylvania as an “absconder for
drugs and a gun.” Ibid.

In our opinion, we noted that, despite Gruhler’s extensive experience as
an Assistant District Attorney in Philadelphia, she married her husband,
knowing he was an active drug dealer. Id. at 12. Rather than attempt to
rehabilitate him, she joined him in a life of crime, and further admitted that, as

his partner in crime, she would often assist him in dealing drugs, particularly by
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holding the drugs for him, due to his criminal record and outstanding warrants.
Ibid. We reasoned that the event in Wildwood was not aberrational for Gruhler,
“but, rather, was an occupation.” Id. at 13.

In crafting the appropriate discipline for her criminal conduct, we were
troubled that, once arrested, Gruhler made brazen misrepresentations to the
police, denied any wrongdoing, and actively attempted to conceal her husband’s
identity. Id. at 25. We viewed Gruhler’s prior occupation as an assistant district
attorney to be an aggravating factor because, as a former prosecuting attorney,
she knew not only the grim consequences of her conduct on society, but also on
her status as an attorney. Ibid.

Here, as in Gruhler, respondent was presented with an opportunity to
participate in a complex criminal scheme and, he not only accepted the
opportunity, but his participation served as the lynchpin of the criminal scheme.
In our view, it is clear that respondent lacks the moral fiber to be an attorney
privileged to practice law in New Jersey.

However, a distinguishing feature of Hurda, Verdiramo, and Izquierdo is

that in those matters, unlike here, the attorneys pleaded guilty to their crimes.
Not only did respondent not plead guilty, even after the jury found him guilty

beyond a reasonable doubt and, further, after Judge Amon informed him that his

46



own words on the intercepted calls led to his convictions, he could not accept
that his conduct was illegal. Instead, he blamed his co-conspirators for his new
role in the defendant’s chair at counsel table. Importantly, however, his
conviction and sentence were both affirmed on appeal

In our view, respondent’s misconduct is distinguishable from that of the
attorneys who received terms of suspensions, rather than disbarment, for their
fraudulent conduct. There is no question respondent cultivated an attorney/client
relationship with Marshall wherein Marshall relied on respondent, as his
attorney, to help him commit new crimes in order to reduce his criminal sentence
for earlier crimes, thereby undermining the integrity of the criminal justice
system. When faced with the consequences of undermining the justice system,
respondent was utterly incapable of accepting responsibility for his conduct.

Worse, at the same time he was scheming with Marshall and Gallman,
respondent was working with Gallman on separate illegal conduct — tampering
with witness testimony to eventually bring a fraudulent wrongful conviction
lawsuit against the government to obtain a substantial settlement — which would
procure his so-called “retirement money.”

We also consider, in aggravation, that respondent’s criminal activity was

directly related to the law and his expertise as a criminal defense attorney.
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Application of legal expertise to achieve the ends of a criminal enterprise
ordinarily has an aggravating effect and, consequently, we accord this factor

significant weight. In the Matter of Eric Alan Klein, DRB 17-039 (July 21, 2017)

at 26 (we weighed, in aggravation, that Klein had leveraged his status as an
attorney to provide a veneer of respectability and legality to the criminal
scheme), so ordered, 231 N.J. 123 (2017). Here, there is no question Marshall
turned to his criminal defense attorney to help him succeed where his fellow
inmates had failed — by submitting documentation from an outpatient program
that appeared legitimate and would withstand the FCI Lewisburg psychologist’s
scrutiny.

In further aggravation, there is no question that respondent was leveraging
his status as an attorney who had worked on wrongful conviction matters for
over ten years to pursue wrongful conviction litigation based on what he knew
to be a false recantation of testimony. The ease with which he discussed with
Gallman how they would obtain the false testimony or hold it hostage if the
individual did not retain respondent is alarming.

Moreover, respondent failed to report his criminal charges, conviction, or
New York disbarment to the OAE, as R. 1:20-13(a)(1) and R. 1:20-14(a)(1)

require.
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In mitigation, respondent has an unblemished disciplinary history in
thirty-eight years at the bar. In our view, however, this sole mitigating factor is
woefully insufficient to overcome the egregious aggravating factors detailed

above.

Conclusion

Considering the totality of respondent’s criminal conduct, we cannot
tolerate attorneys assisting incarcerated clients in the commission of new
crimes. Attorneys should be aware that such unethical conduct likely will be met
with the ultimate sanction. Thus, to effectively protect the public and preserve
confidence in the bar, we recommend to the Court that respondent be disbarred.

Member Modu was absent.

We further determine to require respondent to reimburse the Disciplinary
Oversight Committee for administrative costs and actual expenses incurred in
the prosecution of this matter, as provided in R. 1:20-17.

Disciplinary Review Board

Hon. Mary Catherine Cuff, P.J.A.D. (Ret.),
Chair

By: /s/ Timothy M. Ellis

Timothy M. Ellis
Chief Counsel
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